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In the case of one who places a kad," a type
MISHNA : >

of vessel, in the public domain and another
person comes and stumbles on it and breaks it, the other person is
exempt from paying for what he broke. And if the one who stumbled
incurred damaged by it, the owner of the havit,® a type of vessel,
is liable to pay restitution for his damage.

G E M ARAThe mishna began its presentation of the

case in reference to a kad, stating: In the case
of one who places a kad, and ended it in reference to a havit, stating:
The owner of the havit is liable.

And we learned this interchanging of the words kad and havit in a
mishna (31b) as well: If two people were walking down the street,
this one coming with his havit and that one coming with his cross
beam, and this one’s kad was broken by that one’s cross beam,
the one holding the beam is exempt. Here too the mishna changed
its wording, as it began its statement in reference to a havit and
ended it in reference to a kad.

And we learned this in another mishna (115a) as well: If this person
came with his havit of wine"" and that person came with his kad
of honey, and the havit of honey, which is more valuable, cracked,"
and this person poured out his wine and saved the honey by
collecting it into his vessel, he receives reimbursement only for
his trouble, and he cannot claim the value of the wine that he poured
out since the owner of the honey did not tell him to do so. Here too
the mishna changed its wording, as it began its statement in reference
to a kad of honey and ended it in reference to a havit of honey.

Rav Pappa said: These examples show that a kad is the same as a
havit, and the two words are used interchangeably. With regard to
what does this make a difference? This makes a difference for buying
and selling." If a customer asks for a havit, intending a large vessel,
and the seller gives him a kad, which is a smaller vessel, the buyer
cannot claim that he did not receive the item he asked for.

The Gemara asks: What are the circumstances where this is relevant?
If we say that it is with regard to alocale where people do not refer
to a kad as a havit, nor do they refer to a havit as a kad, and a havit
is understood to be referring to a larger vessel, clearly one who asks
for a havit does not wish to buy a kad, as people do not call it that.

The Gemara answers: No, it is necessary to teach that they are equiva-
lent terms with regard to alocale where most people call a kad a kad
and a havit a havit, i.e., most people use the term kad for the smaller
vessel and the term havit for the larger one, and there are also those
who call a havit a kad and a kad a havit, not distinguishing between
the two terms. Lest you say that the halakha follows the majority
and the seller and the buyer must accept this distinction,

NOTES

This person came with his havit of wine — m’?{{l imanaxan:
The Meiri writes that although the Sages instituted an ordinance
requiring one to pour out his wine to save another’s honey (see
81b), this ordinance applies only in a case where the owner of
the honey requests of the owner of the wine to do so. In a case
where the owner of the wine saved the honey on his own initia-
tive, the owner of the honey is obligated to reimburse him only
for his effort, unless the owner of the wine specifically asked him
ahead of time whether he would compensate him for the wine
and he consented.

For buying and selling - 721 HQ)_:BZ: Tosafot explain that since
the terms are not unequivocal, whoever has possession of the
money has the upper hand. Accordingly, if the buyer has paid for
the vessel, the seller can force him to take the smaller one, but
if the buyer has not yet paid, the buyer can insist upon receiv-
ing the larger one before paying. They also raise the following
question: Since the dispute between the buyer and seller is
with regard to whether the agreement was concerning a larger
or smaller vessel, why not evaluate if the agreed-upon price
accords with the market value of a larger or smaller vessel? The
early commentaries answer that market prices have a range,
and the difference in price between the two types of vessels is
not significant enough to clearly establish what the agreement
had been.

HALAKHA

One who places a kad - 1277 i maai: If one places a
jug in the public domain, and another person stumbles
on it and breaks it, the other person is exempt. If the one
who stumbled is damaged by it, the one who placed the
jug there is liable to pay compensation (Rambam Sefer
Nezikin, Hilkhot Nizkei Mamon 13:5; Shulhan Arukh, Hoshen
Mishpat 412:1).

If this person came with his havit of wine - inranaxam
pg'vxg: If two people are walking in the public domain, one
with a barrel and one with a cross beam, and they collide
with one another, breaking the barrel, the owner of the
cross beam is exempt from paying for the cost of the
wine-filled barrel since they both have the right to walk
in the public domain (Shulhan Arukh, Hoshen Mishpat
3791, and see Sma).

The havit of honey cracked - w21 '7(57 nan apTex If
two people are walking along the road, one carrying a
barrel of wine and the other carrying a jug of honey, and
the jug of honey cracks, if the owner of the wine pours
out his wine to save the honey in the other man’s barrel,
he is entitled to be reimbursed only for his trouble. If he
stipulates with him in advance that if he saves the honey
he will be compensated for the value of the wine, or if
had stipulated this before the court, the owner of the
honey must compensate him (Rambam Sefer Nezikin,
Hilkhot Gezeila VaAveda 12:5; Shulhan Arukh, Hoshen
Mishpat 264:5).

BACKGROUND

A kad and a havit — r»am 72: As elaborated in the
Gemara, the terms kad and havit were not completely
distinct from each other and at times were interchanged.
These words were used for large clay vessels ordinarily
used to hold liquids such as wine or oil. Still, wherever a
distinction was made between the two, a kad was gener-
ally a smaller vessel and a havit a larger one.
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HALAKHA

And if he incurred damage due to the vessel - ox
72 pii: If one fills the road with barrels in a manner
that makes itimpossible to pass and a pedestrian breaks
a barrel while trying to traverse the road, he is exempt.
If the pedestrian is injured in the process, the owner of
the barrel is exempt, since the pedestrian caused the
damage to himself (Rambam Sefer Nezikin, Hilkhot Nizkei
Mamon 13:6; Shulhan Arukh, Hoshen Mishpat 412:2).

Because the typical manner of people is not, etc. -
31 o 93 9w 1277 PR 9% If one places his barrel in
the pubhc domain and another person stumbles on it
and breaks it, that person is exempt. Moreover, if the
pedestrian is injured, the owner of the barrel is liable
to pay damages, since it is not the typical manner of
people to look down at the road while walking. This
applies during the day as well, in accordance with the
opinion of Rabbi Abba in the name of Ulla (Rambam
Sefer Nezikin, Hilkhot Nizkei Mamon 13:5; Shulhan Arukh,
Hoshen Mishpat 412:1).
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the mishna teaches us that the court does not follow the majority
with regard to monetary matters, and in cases of uncertainty the
burden of proof rests upon the claimant.

§ The mishna teaches concerning the vessel placed in the public
domain: If another person came and stumbled on itand broke it, he
is exempt. The Gemara asks: Why is he exempt? Although this hap-
pened in the public domain, he should examine the road and then
continue walking.

The Sages of the school of Rav said in the name of Rav: The ruling
of the mishna is taught with regard to one who placed not just one
barrel in the road, but rather filled the entire public domain with
barrels, blocking the path. Since the public domain belongs to every-
one, a pedestrian is entitled to traverse the road even if it necessitates
breaking the vessels. Shmuel says: The ruling of the mishna is taught
with regard to a case where he broke it in the dark. Therefore, he
could not have avoided breaking the barrel by examining the road in
front of him. Rabbi Yohanan says: The ruling of the mishna is taught
with regard to a case where the barrel was placed at the corner of the
road, and so the pedestrian could not have seen it, as he rounded the
corner, before stumbling on it.

Rav Pappa said: The mishna is precise only according to either the
explanation of Shmuel or that of Rabbi Yohanan, but not that of
Rav. As, if the mishna is explained in accordance with the explanation
of Rav, what is the reason it refers specifically to a case where one
stumbled on the barrel? Even if he broke the barrel intentionally he
should not be liable to pay, as the owner of the barrel had no right to
block the public road.

Rav Zevid said in the name of Rava in defense of Rav’s explanation:
The same is true even if he broke the barrel intentionally. And as
for this fact, that the tanna of the mishna teaches a case where he
stumbled, it is because he wants to teach in the last clause: And if
he incurred damage due to the vessel," the owner of the havit is
liable to pay for his damage. As this ruling applies specifically when
he stumbled, but if he broke the barrel intentionally and incurred
damage in the process, the owner of the barrel is not required to
compensate him. What is the reason for this? Although the pedes-
trian had the right to break the barrel, it is he who damaged himself,
by not being careful while breaking it. Therefore, in the first clause
the mishna teaches a case where he stumbled. Accordingly, the
mishna’s wording is precise according to Rav’s explanation as well.

Rabbi Abba said to Rav Ashi that this is what they say in the West,
Eretz Yisrael, in the name of Rabbi Ulla, in explanation of the mishna:
Even if the barrel is clearly visible, one who stumbles on it is exempt
from liability because the typical manner of people is not" to exam-
ine the roads, as they assume that the road is unobstructed. Therefore,
one who breaks an item placed in the road as a result of not watching
is not liable to pay restitution.

The Gemara relates: There was an incident in Neharde’a where a
pedestrian stumbled on ajugin an open area and broke it, and Shmuel
deemed him liable to pay for the damage. A similar incident took
place in Pumbedita, and Rava deemed the person liable to pay.

The Gemara asks: Granted, Shmuel ruled in accordance with his
halakhic opinion that the exemption stated in the mishna refers
specifically to a case where one stumbles in the dark, as otherwise he
is liable for breaking the barrel, since he should have examined the
road. But with regard to Rava, shall we say that he holds in accor-
dance with Shmuel’s opinion that one who breaks an item in the
public domain is exempt from paying for it only if it was dark?
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Rav Pappa said: That inference is not necessary, as this incident
was at the corner where there was an olive press [de’atzera],""
where it is known that people put their jugs down while waiting
for oil. Consequently, since they were acting with permission, a
pedestrian should examine the road and then continue walking.

§ Rav Hisda sent the following question to Rav Nahman: The
Sages said that when one strikes another, humiliating him, the
judges determine liability according to the following formula: For
kneeing [rekhuva]" him, he must pay three" sela; for kicking, five;
and for punching [velisnokeret]"" him, thirteen. The Gemara asks:
For hitting him with the handle of a hoe [demara]™ and for hitting
him with the top [ulkofina]' of a hoe, what amount is one liable to
pay him?

Rav Nahman sent him the following response: Hisda, Hisda, are
you collecting a fine" for humiliation in Babylonia," where judges
are not authorized to collect fines? Tell me how the incident itself
transpired.

Rav Hisda sent him in response: There is a certain cistern belong-
ing to two people whose arrangement was to alternate its use so
that every day one of them would draw from it in turn. It happened
that one of them came and was drawing water on a day that
was not his turn. His co-owner said to him: This is my day to
draw, not yours. His colleague did not pay attention to him. The
person whose turn it was therefore took the handle of a hoe
and struck the person who was stealing his water, who then sued
for damages.

Rav Nahman said to him: In that case, he was right to do so, and he
should have hit him even a hundred times with the hoe. Even
according to the one who says that a person may not take justice
into his own hands but should go to court, in a case where there
would be a loss involved if no immediate action is taken, a person
may take justice into his own hands."

This is as it was stated, that Rav Yehuda says: A person may not
take justice into his own hands, whereas Rav Nahman says: A
person may take justice into his own hands.

HALAKHA

It was at the corner where there was an olive press — X372
M RwYT: If one places his jug in a place where it is permitted
for h|m to do so, such as an open area in front of an olive press,
and another stumbles on it and breaks it, the one who stumbled
is liable to pay for it. If the pedestrian is injured, the owner of the
jug is exempt from liability. If this occurred in darkness, such
as at night, or if the owner of the jug filled the entire public
thoroughfare with jugs, the pedestrian is exempt from paying for
breaking it, and if he is injured, the owner of the jug is liable to
pay for the damage (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon
13:6; Shulhan Arukh, Hoshen Mishpat 412:2).

For kneeing three, etc. — 13 w"vxg ﬂ;ﬂ:ﬁ]?: There are certain
manners of striking that do not cause pain or injury but do
humiliate, and the Sages determined fixed amounts that an
attacker is required to pay his victim in these cases. If one kicks
another person he is required to pay five sela; if he knees him,
three sela; and if he punches him he must pay thirteen. These
specific amounts refer to a case where the individual who was
struck is a person of stature; for an ordinary person the judges
deduct from this amount at their discretion. The Rema writes
that there are authorities who maintain that this payment is for
humiliation only. If the victim requires medical treatment or loses
work as a result of his injury, these must be paid for separately

by an amount corresponding to the situation (Rambam Sefer
Nezikin, Hilkhot Hovel UMazik 3:9; Shulhan Arukh, Hoshen Mishpat
420141, 43).

Are you collecting a fine in Babylonia — '7::: 331 K XOIp:

All fines that were instituted by the Sages, e.g., the fine for slap-
ping someone, may be imposed only by the ordained judges of
Eretz Yisrael. Therefore, they do not apply nowadays at all, even

in Eretz Yisrael (Rambam Sefer Shofetim, Hilkhot Sanhedrin s5:9;
Shulhan Arukh, Hoshen Mishpat 1, 1:5).

A person may take justice into his own hands — X7 LK 12y
'nwsb If one sees something that belongs to him in anothers
possession, he may take justice into his own hands and take what
is rightfully his, even by the use of force, e.g,, striking the other
person if he stands in his way. This applies even if he would not
incur a loss were he to wait to bring the case to court, on condi-
tion that he can prove his claim in court. This is in accordance
with the opinion of Rav Nahman, as the halakhaiis ruled in accor-
dance with Rav Nahman's opinion in monetary issues. The Rema
writes, citing the Tur, that it is permitted to use violence only
when there is no other means available at the time to retrieve
his property (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 2:12;
Shulhan Arukh, Hoshen Mishpat 4:1).

LANGUAGE

The corner where there was an olive press [karna
de‘atzera] — ®W¥YT XIIP: An atzera is a place where fruit
is squeezed. Rashi explains that is referring to an oil press,
whereas the Aramaic translations of this word in the Bible
(see Numbers 18:27) use the term in reference to a place
where grapes are squeezed. Customers would bring their
jugs to the atzera to carry the wine or oil home.

Kneeing [rekhuva] - 12127: This word, which also appears
as arkuva, is a cognate form of the Hebrew berekh, or
knee.

Punching [senokeret] — n1pio: This term is possibly
associated with the Assyrian snak, which means to apply
pressure or inflict pain. The verb senak is also used in the
meaning of throwing or removing. Some suggest that
senokeret is a part of the body.

Hoe [mara] - x72: From the Latin marra, meaning hoe.

Top [kofina] - x»5ip: Apparently, this is a diminutive form
of the word kof, which means the hole in a utensil facilitat-
ing its use, e.g,, the eye of a needle. Accordingly, here it
would denote the hole at the top of a hoe that allows the
insertion of the handle. Some associate it with the Greek
okamavn, skapané, meaning a tool used for hoeing.

NOTES

Punching [senokeret] — mpiie: According to Rashi
senokeret is referring to striking someone with a donkey’s
saddle, similar to the explanation of Halakhot Gedolot that
it is referring to striking someone with a wooden fixture
placed on an animal for carrying a load. Others explain
it to mean kicking someone in the buttocks (Geonim),
punching with a fist (Rabbeinu Hananel), striking with
an elbow, or slapping with the back of one’s hand, which
results in greater humiliation than a reqular slap.

Of a hoe [demara] - %127: Rashi explains that this is the
handle of a hoe, while others explain it to mean a handle
for utensils (Gebnim).

Are you collecting a fine — ma3a xp XBIP: Indemnity
for humiliating someone is not a fine. Yet the Sages of
Babylonia were not ordained by the ordained Sages in
Eretz Yisrael, and therefore could impose payment of
an indemnity only for cases of damage that they were
empowered to judge as agents of the Sages in Eretz Yis-
rael. They were not empowered to impose payment of
fines. Since humiliation involves no financial loss, it is akin
to the category of fines (Tosafot).
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PERSONALITIES

Ben Bag Bag - 323212: The full name of this Sage was Rabbi
Yohanan ben Bag Bag. He is commonly thought to be a
tanna who lived in the generation of the destruction of the
Second Temple. Some commentaries maintain that he was
a contemporary of Hillel and Shammai, who lived several
generations earlier. Although only a few statements of Rabbi
Yohanan ben Bag Bag are recorded in the Talmud and in
midrashim, it appears that he was highly regarded by the
Sages of his generation. Indeed, Rabbi Yehuda ben Beteira
wrote to him: | know that you are expert in the chambers
of Torah.

Some commentaries state that he was a son of converts
and that ben Bag Bag was a nickname. Tosafot maintain
that the name alludes to the Patriarch Abraham, the first
convert. The letter heh was added by God (Genesis 17:5)
to Abram, which was Abraham’s original name, and the
numerical value of the letters comprising bag, beit and gim-
mel, is five, corresponding to the numerical value of the letter
heh. Others explain that the name Bag Bag is an acronym
for the son of both a male convert, ben ger, and a female
convert, ben giyoret.
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Where there is an imminent loss that will be suffered if the
injured party does not take action, everyone agrees thata person
may take justice into his own hands. They disagree only when
there is no imminent loss that will be suffered. Rav Yehuda says
that a person may not take justice into his own hands, because
since there is no loss, he should go before the judge to have him
enforce the law. Rav Nahman says that a person may take justice
into his own hands. Since he is acting lawfully, as he is clearly in
the right, he need not trouble himself to go before the judge to
have him enforce the law.

Rav Kahana raises an objection to Rav Yehuda’s opinion based
on a baraita: Ben Bag Bag" says: Do not enter another person’s
courtyard secretly to take what is rightfully yours without per-
mission, lest you appear to him as a thief trying to steal his
property. Rather, break his teeth, i.e., take it by force, and say to
him: I am taking what is mine. Evidently one may take justice
into his own hands.

Rav Yehuda said to him:

You can keep this question to yourself, as it poses no difficulty at
all. Ben Bag Bag states an individual opinion in this regard, and
the Rabbis disagree with him.

Rabbi Yannai says an alternative response to Rav Kahana’s objec-
tion: What does the baraita mean by the phrase: Break his teeth?
It means sue him in judgment.

The Gemara asks: If so, the subsequent statement in the baraita:
And say to him, is inaccurate. It should have stated: And they, the
court, say to him. Likewise, the wording: I am taking what is
mine, is inaccurate. Since it is the court who makes this statement,
the baraita should have stated: He is taking what is his. The
Gemara concludes: Indeed, this poses a difficulty for Rav Yehuda’s
version of the response.

The Gemara suggests: Come and hear an alternative proof for Rav
Nahman’s opinion. It is stated in a baraita: With regard to an ox
that climbed on the back of another ox" to kill it, and the owner
of the ox on the bottom came and removed his ox, and the ox
on top consequently fell and died, the owner of the ox on the
bottom is exempt from paying for the dead ox. What, is this ruling
not stated with regard to a case where the attacker is a forewarned
ox, where there is no loss to the owner of the bottom ox, since
even if the owner of the ox on the bottom does not remove his ox,
he will eventually receive full restitution from the owner of the
belligerent ox? Yet he is exempt from paying restitution for causing
the death of the belligerent ox. Evidently, he had the right to take
justice into his own hands.

HALAKHA

An ox that climbed on the back of another ox % ‘1’75!10 e
w2 »ax: If an ox, whether innocuous or forevvamed climbs
on top of another ox belonging to a different owner, on the
property of the other owner and with the intention of killing
the other ox, and the owner of the attacked animal pulls his ox
away to save it, causing the ox on top to fall and die, the owner
of the ox on the bottom is exempt from liability for the death of

the ox. If he pushes the belligerent ox off when he could have
saved the ox underneath by pulling it away, and the belligerent
ox consequently dies, the owner of the attacked animal is liable
for the death of the ox. If the option to pull his ox away is not
available, he is exempt (Rambam Sefer Nezikin, Hilkhot Hovel
UMazik 6:6-7; Shulhan Arukh, Hoshen Mishpat 383:2).
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The Gemara rejects this proof: No, the ruling is with regard to a
case where the attacker is an innocuous ox,® where there is aloss
for the owner of the ox on the bottom if he does not save it, since
the owner of an innocuous ox pays for only half the damages
resulting from his ox’s attack.

The Gemara asks: If so, say the latter clause of that baraita:
If, instead of removing his own ox, the owner of the ox on the
bottom pushed the one on top and it died, he is liable. And
if it is referring to an innocuous ox, why is he liable2" He is
defending his property so as not to incur a loss.

The Gemara answers: He is liable because he should have
removed his ox from underneath the belligerent ox, and he did
not remove it. Instead, he pushed the belligerent ox and caused
it to die. Although one may take justice into his own hands, if he
damages another person’s property when he could have protected
his own property in a harmless manner he is liable.

The Gemara suggests: Come and hear a proof for Rav Nahman’s
opinion from a baraita: With regard to one who fills another’s
courtyard"” with jugs of wine and jugs of oil, the owner of
the courtyard may break his way through them and exit his
courtyard or he may break his way through them and enter his
courtyard. Since the one who put the jugs there had no right to
do so, the owner of the courtyard may take justice into his own
hands. This is apparently the ruling even where there is no loss
involved to the owner of the courtyard.

Rav Nahman bar Yitzhak said in response that the baraita can
be explained as follows: The owner of the courtyard may break
the jugs and exit to court, and he may break the jugs and enter
his house to bring proof of his rights, i.e,, documents proving
that the courtyard belongs to him. Since by refraining from doing
so he would sustain a loss, he may break the jugs when exiting
and entering. He may not take justice into his own hands beyond
this extent. Therefore, no proof for Rav Nahman’s opinion can be
inferred from this baraita.

The Gemara suggests: Come and hear an alternative proof from
a baraita: From where is it derived with regard to a Hebrew
slave who had his ear pierced with an awl to extend his tenure as
a slave, but whose days of servitude have now ended" with the
arrival of the Jubilee Year; and his master is urging [mesarhev]*
him to leave but he insists on remaining; and the master injured
the slave and inflicted an injury on him in the process of forcing
him out, that the master is exempt from paying for this injury?

HALAKHA
A Hebrew slave who had his ear pierced but whose days of

One who fills another’s courtyard — »an 1xn1 x’?rgrgaz Ifone
fills another’s courtyard with jugs of wine and oil, the owner
may go in and out in his usual manner, and he is exempt from
any damage caused to the jugs on account of his actions.

The Ra'avad and the Tur maintain that this applies only if
one places the jugs there without permission, whereas the
Rambam holds that the owner of the property is exempt
even if he gave the owner of the jugs permission to place
them there, as long as he did not accept responsibility for
safeqguarding them (see Sma and Gra).

If the owner of the courtyard broke the jugs intentionally,
the owner of the courtyard is liable to pay damages, even if
the owner of the jugs put them there without permission
(Rambam Sefer Nezikin, Hilkhot Hovel UMazik 6:5; Shulhan
Arukh, Hoshen Mishpat 379:4).

servitude have ended - v ) a’v;xg yg'y’?z Several authori-
ties derive from here that if one enters another’s courtyard
without permission, and when the owner of the courtyard
tells him to leave he refuses, the owner may use even violent
means to force him to leave. This is because the interpretations
suggested by the Gemara relate only to Rav Yehuda's opinion
that one may not take justice into his own hands, whereas Rav
Nahman's opinion is the accepted halakha (Shulhan Arukh,
Hoshen Mishpat 421:6).

BACKGROUND

Innocuous ox, forewarned ox — wn S, R 3w Aninnocu-
ous ox is an animal that is not known to cause damage with
the intent to injure. The first three times an animal causes dam-
age of this nature, its owner is required to pay only half the
damage it has caused. Afterward, it becomes a forewarned
animal, an animal with a history of causing injury. The owner
of a forewarned animal is required to pay for all the damage it
causes. An animal can be considered innocuous with regard to
certain kinds of damage and forewarned with regard to others.
For example, an ox that has a history of goring other oxen
is still considered innocuous with regard to goring humans.
Similarly, if it is established that the animal causes injury only
on certain days, for example, on Shabbat and Festivals, it may
be considered forewarned on those days alone and innocu-
ous during the rest of the week. An animal that is forewarned
can regain status as innocuous if, on three separate occasions,
animals that it was accustomed to attacking passed by and it
refrained from attacking them.

NOTES

Ifitis referring to an innocuous ox why is he liable — ona )
ann XK Tosafot explain that if the baraita is referring to a
forewarned ox, the distinction between the cases in the two
clauses is clearer. Since the owner was not in danger of incur-
ring a financial loss, he should have considered the possibility
of saving his ox by removing it from underneath the other one,
thereby causing less danger to the belligerent ox. By contrast,
if the baraita is referring to an innocuous ox, its owner should
not be held liable, as he was presumably frenzied and could not
have been expected to take all options into account.

This teaches the principle that even when one is permitted
to take justice into his own hands and even to use force to do
50, he still must not use force beyond what is necessary, and if
he does he is liable to pay damages.

LANGUAGE
Urging [mesarhev] — 2 em: Ostensibly an expanded form
of the Hebrew serev, refuse, this Aramaic word carries a simi-
lar meaning of urging, imploring, or rushing someone not to
refuse to perform an act.
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HALAKHA

With a slave who is a thief — %23 X72v2: One who is con-
cerned that his slave will steal from him may dismiss the
slave before the end of his tenure. Moreover, if the slave
refuses to leave, the master may use forceful means to evict
him (Shulhan Arukh, Hoshen Mishpat 421:6, and in the com-
ment of Rema, and Pithei Teshuva there).

To a slave whose master provided a Canaanite maid-
servant to him — s anow a7 ) JoRY T2v3: With regard
to a slave who had his ear pierced vv\th an awl and was
provided a Canaanite maidservant as a wife by his master,
when the Jubilee Year arrives, if his master urges him to
go free and he refuses, and the master wounds him in the
process of forcing him out, the master is exempt from liability,
as he is preventing the slave from violating a prohibition
(Rambam Sefer Kinyan, Hilkhot Avadim 3:5).

NOTES

Until now the awe of his master was upon him - 1y
'v’w FYATT AR M RIPRT: Based on this explanation itis
clearvvhy the master has to use such extraordinary measures
to evict the slave from his house. Since the slave no longer
fears his master and also knows the location of all of the
master’s possessions, as he lived in his master’s house, he
might take advantage of his master’s absence if the master
were to go to court to notify the courts of the situation.
Therefore, the master is compelled to act on his own, and to
use force to evict him.
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To counter this, the verse states: “You shall take no ransom...
that he should return” (Numbers 35:32). Although this verse is

referring to the prohibition against an unintentional killer paying

a ransom instead of going to a city of refuge, this verse is also

interpreted to mean that you shall take no ransom for a Hebrew

slave who is obligated to return to his family. In other words, if
the slave refuses to return to his family and is injured in the pro-
cess of his eviction, he does not receive compensation. This seems

to indicate that the master may take justice into his own hands

even for a matter that involves no loss to him.

The Gemara responds to this proof: With what are we dealing
here? We are dealing with a slave who is a thief," and conse-
quently, if he remains a slave, his master will sustain a loss. There-
fore, it is permitted for the master to take justice into his own
hands and evict the slave by force.

The Gemara questions this explanation: Until now he did not
steal, and now he will begin to steal?> Why would the master be
worried about this just when the slave’s tenure ends? The Gemara
answers: Until now, while he was still a slave, the awe of his
master was upon him," so he did not steal from him. Now that
he may go free he does not have the awe of his master upon him,
and the master is therefore worried that he might steal from him.

Rav Nahman bar Yitzhak said an alternative explanation: The
baraita is referring to a slave whose master provided a Canaanite
maidservant to him" as a wife and he wishes to remain with her.
Until now, it was permitted for him to engage in sexual inter-
course with her, but now that he is free, it is prohibited for him
to do so. In this case, his master may evict him forcefully, assuming
the role of an emissary of the court, to prevent him from violating
the prohibition. Therefore, this is not considered taking justice
into his own hands.

The Gemara suggests a proof for Rav Yehuda’s opinion from the
mishna. Come and hear: In the case of one who places a jug in
the public domain and another person comes and stumbles on
it and breaks it, he is exempt. It may be inferred that the reason
he is exempt is that he stumbled on it. But if he broke it inten-
tionally, he is liable. This indicates that one may not take justice
into his own hands.

Rav Zevid said in the name of Rava: That is not a proof, as the
same is true even if he broke the barrel intentionally. And as for
this fact that the tanna of the mishna teaches a case where he
stumbled, it is because he wants to teach in the last clause: And
if he incurred damage due to the vessel, the owner of the havit
is liable to pay for his damages. As this ruling applies specifically
when he stumbled, but if he broke the barrel intentionally and
incurred damage in the process, the owner of the barrel is not
required to compensate him. Although the pedestrian had the
right to break the barrel, it is he who damaged himself, by not
being careful while breaking it. Therefore, in the first clause the
mishna teaches a case where he stumbled.

The Gemara suggests: Come and hear a proof from a baraita,
which relates to the case of a woman who, during a fight between
her husband and another man, grabs the other man’s genitals: The
verse that states: “Then you shall cut off her hand” (Deuteron-
omy 25:12), should not be taken literally; rather, it is referring to
monetary restitution. What, is it not referring to a case where
she cannot save her husband from his attacker by a means other
than grabbing the attacker’s genitals, and nevertheless she is pun-
ished? This indicates that one may not take justice into his own
hands. The Gemara answers: No, the verse is referring to a case
where she can save him by other means. Otherwise she is exempt
from paying restitution.
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The Gemara asks: But if she cannot save him by other means,
isit possible that she is exempt? If so, instead of teaching in the

latter clause of that baraita that the expression mentioned in the

previous verse: “And extended her hand” (Deuteronomy 25:11),
excludes an emissary of the court," who is authorized to act in

this manner and is therefore exempt from paying restitution, let

the baraita distinguish and teach within the case under discus-
sion in the verse itself, as follows: In what case is this statement

that the wife is liable said? It is in a case where she can save her
husband by another means. But if she cannot save him by other

means, she is exempt.

The Gemara answers: That is also what the baraita is saying: In
what case is this statement said? It is said in a case where she
can save him by other means. But if she cannot save him by
other means, her hand is rendered like an emissary of the
court, and she is exempt.

The Gemara suggests: Come and hear a proof for Rav Yehuda’s
opinion from a mishna (Bava Batra 99b): In a case where a
public thoroughfare would pass through one’s field," and he
appropriated it and instead gave the public an alternative route
on the side of his property, the halakha is that the route that he
has given is the route that he gave them, and they may use it. But
his property, which he appropriated, has not reached him, i.e.,
he cannot appropriate it for his personal use since it was already
in public use.

And if you say that a person may take justice into his own
hands, why does the owner of the field not have the right to close
the thoroughfare? Since it is his property and he gave the public
an alternative route, let him take a stick [ pazra]‘ in his hand and
sit by the side of the road, preventing the public from passing
through.

Rav Zevid" said in the name of Rava: It is a rabbinic decree,
lest he give them a circuitous route. Since the public has
the right to pass through his field, as the Gemara will soon
explain, the owner cannot appropriate their thoroughfare
without giving the public a similar alternative route. Therefore,
the Sages decreed that he cannot appropriate it without their
consent, lest he provide an inadequate route.

Rav Mesharshiyya said: The mishna is referring to a case where
he actually gave them a circuitous route. If one in fact gives the
public a straight path, he need not surrender his rights, and he
may take justice into his own hands by blocking the original
thoroughfare.

Rav Ashi said: Any route on the side that the property owner
might give them is necessarily considered a circuitous route, as
it is close for this person, and it is far for that person. While
some will benefit from the change, it will be detrimental for
others.

The Gemara asks: If so, why has his property not reached him?
If he cannot make the change, why can he not reclaim the path
that he intended to turn over to the public? Let him say to them:
Take your original route and give me back my property, so that
he will not lose both pieces of land.

Rav Zevid -

T3t 27: A fifth-generation Babylonian amora, Rav
Zevid was a close disciple of Abaye and Rava, and would often cite
their statements for discussion among the great amora’im of his
generation. It appears that Rav Zevid also devoted considerable
time to explaining baraitot taught in Rabbi Oshaya’s academy.

PERSONALITIES
After Rava's death, his academy was continued in two locations,
and after Rav Hama, Rav Zevid took over the Pumbedita branch,
which he headed for about ten years. It is recorded that he was
poisoned by servants of the Exilarch who were upset about a
stringent halakhic decision of his.

HALAKHA

Excludes an emissary of the court — 112 n*’vw% v

An emissary of the court who is harassed in the presence
of witnesses by the person to whom he was sent may
use forceful means toward him, in the same manner
as is permitted to the judges. The emissary is exempt
from liability if he causes that person injury or damage.
Itis added in the Sma that this is the halakha even if he
could have achieved his objective in another manner
(Shulhan Arukh, Hoshen Mishpat 421:6, and in the com-
ment of Rema).

In a case where a public thoroughfare would pass
through one’s field - 7ina Maiy @37 7771 1w "3
w: With regard to one whose field has a publ\c thor-
oughfare passing through it, and he appropriated it for
his own use, providing an alternative route for the public,
the original route does not become his own. Rather, both
routes become public property (Rambam Sefer Nezikin,
Hilkhot Nizkei Mamon 13:27; Shulhan Arukh, Hoshen Mish-
pat377:1).

LANGUAGE
Stick [pazra] — x33: This is referring to a stick or staff.
According to the Arukh the cantillation note pazer owes
its name to its form, which resembles a staff.
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HALAKHA

A path that the masses established — D37 12pnnw ym:

Itis prohibited to impair the public's usage of a certain path
that they established with the owner’s permission. Moreover,
with regard to any space of which the public has established
usage, it is assumed that they did so with the permission
of the owner (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon
13:24; Shulhan Arukh, Hoshen Mishpat 417:2 and Sma there).

The owner of a field who left pe'a — s e nan ‘7;7:-:\: If
the owner of a field left pe‘a for the poor on one side of the
field, and poor people came and requested pea from the
other side and he allowed them to take it, both portions
are considered pea (Rambam Sefer Zera'im, Hilkhot Mattenot
Aniyyim 2:13).

One who renounces ownership of his vineyard - ¥pani
273 i If one renounces ownership of his vineyard but
arises early the next day to harvest the grapes, he is obli-
gated to observe the halakhot of peret, olelot, forgotten
clusters of grapes left for the poor, and pe‘a but is exempt
from tithing the grapes of the vineyard (Rambam Sefer
Zera'im, Hilkhot Mattenot Aniyyim 5:27).
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The Gemara answers that he cannot reclaim it due to Rav Yehuda’s
statement, as Rav Yehuda says: With regard to a path that the
masses established" as a public thoroughfare, it is prohibited to
destroy it for them. Therefore, since the public already began using
the alternative route, the owner cannot appropriate it from them.

The Gemara suggests: Come and hear an alternative proof from a
baraita: With regard to the owner of a field who left produce in the
corner of the field, which is given to the poor [pea],"® on one side
of the field, and poor people came and took from another side,
this produce and that produce are both considered pe'a. And ifyou
say that a person may take justice into his own hands, why are this
and that both considered pea? Let him take a stick and sit in his
field on the side from which the poor people are taking produce
without his permission, and let him warn them to take only from
the side that he allocated.

Rava said: In terms of monetary law he can prevent them from
taking pea from the side that he did not allocate. What is meant by
the ruling of: This produce and that produce are both considered
pea? It means that they are considered pea with regard to exempt-
ing both portions of produce from tithes. Just as the portion that
the poor people took is exempt from tithes, so is the portion that he
allocated initially.

This is as it is taught in a baraita: In the case of one who renounces
ownership of his vineyard" and arose early in the morning before
anyone else took possession of it and harvested it, the one who
renounces ownership is obligated in the mitzva of individual
fallen grapes left for the poor [ peret],* and in the mitzva of incom-
pletely formed clusters of grapes left for the poor [olelot],® and in
the mitzva of forgotten clusters of grapes® left for the poor, and
in the mitzva of pe’a, the four gifts to the poor that the Torah
requires one to give from a vineyard (see Leviticus 19:9-10). But
he is exempt from the mitzva to tithe" his produce, because this
requirement does not apply to an ownerless field. Likewise, in
the above case the portion of the field that was allocated for pea
is exempt from tithes even after the owner reclaims it, as pea is
considered ownerless property in this regard.

BACKGROUND

Produce in the corner of the field which is given to the poor
mx¢a: The Torah states that it is prohibited for a farmer

[peal -

Incompletely formed clusters of grapes [olelot] — ni’?’?ﬁv:
Olelot are clusters of grapes lacking a central stalk, or ones in

to harvest the produce in a corner of his field. He must allow
the poor to collect this produce themselves. The Sages decreed
that the area of the corner must be at least one-sixtieth of the
field. This mitzva appears in the Torah (Leviticus 19:9 and 23:22),
and tractate Pea is devoted to the details of this mitzva. By
Torah law, fields, vineyards, and olive groves are included in
this mitzva.

Individual fallen grapes [peret] — 199: It is prohibited for the
owner of a vineyard to collect individual fallen grapes at the
time of the harvest. Such grapes must be left for the poor.

Obligated in individual fallen grapes left for the poor, etc. -
1210792 21 Rashi explains, based on the Gemara later (94a),
that although ownerless fruits are exempt from the mitzvot of
obligatory gifts for the poor, in a case where one renders his
fruit ownerless without actually enabling others to take it, he is
obligated to observe these mitzvot. This is derived from the fact
that the expression "You shall leave them” is mentioned twice
with regard to these mitzvot (Leviticus 19:10, 23:22).

NOTES

which the grapes do not hang down one upon the other. The
Torah prohibits gathering such incompletely formed clusters
of grapes (Leviticus 19:10; see Deuteronomy 24:21). They must
be left for the poor. There is a dispute among the Sages as to
whether this halakha applies if one’s entire vineyard grew in
this manner.

Forgotten clusters of grapes — maw: This is one of the agricul-
tural gifts to the poor. A farmer who forgot a cluster of grapes in
the vineyard while harvesting them may not return to collect
it. It must instead be left for the poor (Deuteronomy 24:19).

But he is exempt from the mitzva to tithe - &R 3 MwoY:
Rashi explains that pea is exempt from tithes because it is
considered a form of ownerless property. Tosafot maintain
that since peais reserved for the poor, it cannot be considered
ownerless property, which is by definition free for all. Rather, it
is exempt because poor Levites have equal rights to pea (see
Deuteronomy 14:29), so the mitzva of separating tithes, which
are designated for the Levites, no longer applies to it.
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MI S H N A If one’s jug broke in the public domain and

another person slipped in the water from the
jug and was injured from the fall, or if he was injured by the shards
of the broken jug, the owner of the jug is liable. Rabbi Yehuda says:
In a case where the owner of the jug acted with intent, he is liable,
and in a case where he acted without intent, he is exempt.

G E M ARA Rav Yehuda says that Rav says: They taught

that the owner of the jug s liable only when
the clothes of the one who slipped were soiled by the dirty water.

But if the person himself was injured, the owner of the jug is
exempt, as it is the ground that caused his injury, not the jug or
the water.

Rav Yehuda continued: When I stated this ruling of Rav before
Shmuel, he said to me: After all, we derive the cases of damage
caused by leaving one’s stone, one’s knife, or one’s load" in the
public domain from the case of one’s pit, and I therefore read, i.e.,
apply, with regard to all of them the inference of the Sages from the
verse: “And an ox or a donkey fall therein” (Exodus 21:33), that the
one who dug the pit is liable only if what incurred damage is an ox,
but not a person," or a donkey, but not vessels.

And this statement applies with regard to a situation where the
person is killed, i.e., if one fell into a pit and was killed, the person
who dug it is exempt from paying restitution, since the verse refers
exclusively to an animal that was killed. But with regard to damage,
the digger of the pit is liable to pay restitution for injury to a person,
but exempt from paying restitution for damage to vessels," for which
no distinction between death and injury can be applied. Therefore,
the ruling in the case of the jug that broke in the public domain
should be the opposite. The owner of the jug is liable to pay restitu-
tion for injury caused to another, as Shmuel holds that he is liable
even if the injury is caused by the impact with the ground, but that
he is exempt from paying restitution for the damage done to the
clothes of the one who slipped.

The Gemara asks: And how would Rav answer this difficulty? The
Gemara answers: This presumption that liability for damage caused
by one’s stone, knife, or load is derived from the category of Pit,
thereby exempting him from payment for damage to vessels, applies
only in a case where he renounced ownership of them. But in a
case where he did not renounce ownership of them, it is consid-
ered to be like any other case where his property causes damage."
Therefore, he is liable to pay for damage caused to the vessels.

Rav Oshaya raises an objection from a baraita discussing Pit: It is
derived from the verse: “And if a man shall open a pit, or if a man
shall dig a pit and not cover it, and an ox or a donkey fall therein”
(Exodus 21:33), that the digger is liable to pay restitution only if
what incurred damage is an ox but not a person, or a donkey but
not vessels. From here the Sages stated that if an ox with its equip-
ment fell into a pit, and the ox was wounded and the equipment
broke; or if a donkey with its equipment fell in, and the donkey
was wounded and the equipment tore, then the one who dug the pit
is liable to pay restitution for any injury sustained by the animal but
exempt from paying restitution for the damaged equipment. To
what case is this similar? It is similar to the case of his stone, or
his knife, or his load that he left in the public domain, and they

caused damage.

HALAKHA

One’s stone, one’s knife, or one’s load - 130) 122%
ixm: If damage was caused because of one’s stone,
knife, or load that he left in the public domain, then
whether he renounced ownership of that item or not,
the halakhot of a pit apply. Specifically, he is liable to
pay if an animal is injured or killed by that property, or
if a person is injured. This is also the halakha in a case
where one leaves hazardous items on property that
he had previously owned but later renounced while
he retained ownership of the objects. This is in accor-
dance with Shmuel’s opinion, as the halakha is ruled
in accordance with his opinion in monetary matters
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 13:3—4;
Shulhan Arukh, Hoshen Mishpat 412:1).

An ox but not a person, etc. - 12107 N'71 i If one
falls into a pit, the person who dug the plt is liable to
pay restitution for his injury but is not liable to pay resti-
tution if he dies. He is exempt from liability for damage
caused to vessels, whether they break completely or
are just damaged (Rambam Sefer Nezikin, Hilkhot Nizkei
Mamon 13:; Shulhan Arukh, Hoshen Mishpat 410:21).

Liable for injury to a person but exempt for damage
to vessels — pyws n?'7:1 amn o If one pours water
in the public domain, and the clothes of another are
soiled by it, he is exempt, whether or not he renounced
ownership of the water. If another person slips in the
water and is injured, the one who poured the water is
liable, in accordance with Shmuel's opinion (Rambam
Sefer Nezikin, Hilkhot Nizkei Mamon 13:12; Shulhan Arukh,
Hoshen Mishpat 412:5).

NOTES

Where he did not renounce ownership of them it is
like his property causes damage - 7121pax t<’71 L=}
X371 211 Into what category does this I\abllwty fall?
Rashi exp\ams that if one’s item causes damage, he is
liable due to the category of Ox. Ra'avad deems it as
having the same halakhot as a forewarned ox. Since an
item left in the public domain is an obvious hazard, as
itis very likely to cause injury or damage, it is therefore
analogous to a forewarned ox. He adds that it is also
analogous to the case of a forewarned ox in that there
is an element of negligence in leaving out an item in
the public domain, as its owner should have guarded
it more carefully.
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HALAKHA
The pedestrian stumbled on the stone - 1;:5;5,71:\;:
If a stone is left in the public domain, and a pedestrian
stumbles on it and is injured by it, or if he stumbles
on the ground and is injured by the stone, the owner
of the stone is liable, in accordance with the second
version of Rabbi Elazar's statement. If he stumbles on

the stone and is injured by his impact with the ground,

the owner of the stone is exempt from liability, as even
Rabbi Elazar and Shmuel agree with Rav in this case
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 13:3 and
Lehem Mishne there; Shulhan Arukh, Hoshen Mishpat
4111 and Beur HaGra there).
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The Gemara questions the wording of the baraita: On the contrary, it
should have stated: What is similar to this, since the cases of one’s
stone, knife, or load are not mentioned in the Torah, but are derived
from the case of Pit. Rather, the wording should be emended as follows:
What is similar to this? It is the case of his stone, or his knife, or his
load that he left in the public domain, and they caused damage.

The baraita continues: Therefore, if one dropped his flask on a stone
that was left in the public domain, breaking the flask, the owner of the
stone is liable.

The first clause of this baraita is difficult according to the opinion of
Ray, since it compares the cases of a stone, a knife, and a load to the
case of Pit, and it does not distinguish between a situation in which he
renounced ownership of them or one where he did not. And the last
clause of the baraita, which deems the owner of a stone in the public
domain liable to pay restitution for the damage to the broken flask, is
difficult according to the opinion of Shmuel. According to him, the
owner should be liable only for causing injury and not for damaging
vessels.

The Gemara responds to this objection: And according to your reason-
ing, the baraita itself should pose a difficulty for you, since the first
clause states that one is exempt from liability for damage to vessels,
and the last clause states that he is liable.

Rather, Rav resolves the contradiction according to his line of
reasoning, and Shmuel resolves it according to his line of
reasoning.

Rav resolves it according to his line of reasoning as follows: In what
case is this statement said? Concerning what case does the baraita rule
that a stone, a knife, and a load are analogous to Pit, exempting their
owner from liability for breakage to vessels caused by them? It is where
he renounced ownership of them. But if he did not renounce owner-
ship of them he is liable. Therefore, if one dropped his flask on a
stone belonging to another person in the public domain, the owner of
the stone is liable to pay for the damage to the flask.

And Shmuel resolves the contradiction according to his line of reason-
ing: Now that you said that the cases of one’s stone, one’s knife, and
one’s load are similar to one’s pit, then according to Rabbi Yehuda,
who deems one liable to pay for damage caused to vessels by falling
into a pit that he dug, one is therefore liable in a case where someone
dropped his flask on a stone belonging to him, and the flask broke.

§ Rabbi Elazar says: They taught that the owner of the stone is liable
only in a case where the pedestrian stumbled on the stone and the
flask scraped against the stone and broke. But if he stumbled on the
ground, not the stone, and the flask consequently fell and scraped
against the stone, causing the flask to break, the owner of the stone is
exempt from liability for the damage.

In accordance with whose opinion is this statement? It is not in accor-
dance with the opinion of Rabbi Natan, who maintains that if damage
is caused by two people and one of them is exempt from paying com-
pensation, the other must pay the entire amount. Similarly here, since
there is no liability for damage caused by stumbling on the ground,
compensation should be collected from the owner of the stone.

There are those who say an alternative version of this discourse: Rabbi
Elazar says: Do not say that it is only in a case where the pedestrian
stumbled on the stone" and the flask scraped against the stone, caus-
ing the flask to break, that he is deemed liable, but that if he stumbled
on the ground and the flask scraped against the stone, causing the
flask to break, he is exempt. Rather, even if the pedestrian stumbled
on the ground and the flask scraped against the stone, causing the
flask to break, he is liable. In accordance with whose opinion is this
statement? It is in accordance with the opinion of Rabbi Natan.
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§ The mishna teaches that if someone’s jug broke in the public
domain and one slipped in the water from the jug and was injured
from the fall, or if he was injured by the shards of the broken jug,
the owner of the jug is liable. Rabbi Yehuda says: In a case where
the owner of the jug acted with intent, he is liable, and in a case
where he acted without intent, he is exempt. The Gemara asks:
What are the circumstances in which it is considered that he
acted with intent?

Rabba says: Even where he just intends to lower the jug off
his shoulder and accidentally breaks it, he is liable to pay for
the damage he causes, according to Rabbi Yehuda. Abaye said
to him: By inference, does Rabbi Meir, who is the anonymous
first tanna of the mishna, deem him liable even if the jug cracked
by itself? Rabba said to him: Indeed, Rabbi Meir would deem
him liable even if he were holding the handle of the jug in
his hand, the optimal manner for holding it, and the handle
snapped, causing the jug to fall and break, an accident clearly
beyond his control.

The Gemara asks: Why is this so? Isn’t he the victim of circum-
stances beyond his control? And the Merciful One exempts
a victim of circumstances beyond his control™ from punish-
ment, as it is written with regard to a betrothed young woman
who is raped: “But to the young woman you shall do nothing”
(Deuteronomy 22:26).

And if you would say that this matter applies only with regard
to exemption from the death penalty, but with regard to dam-
ages one is liable even for circumstances beyond his control, but
isn’t it taught in a baraita: If one’s jug broke and he did not
remove its shards, or if his camel fell and he did not stand it up,
Rabbi Meir deems him liable to pay for any damage they cause,
and the Rabbis say that

he is exempt according to human laws but liable according to
the laws of Heaven.

The Gemara comments: And the Rabbis concede to the opinion

of Rabbi Meir in the cases of one’s stone, one’s knife, or one’s

load, that if he placed them on top of his roof and they fell as a

result of being blown oft by a typical wind, i.e., one of ordinary
force, and they caused damage, that he is liable. And Rabbi

Meir concedes to the opinion of the Rabbis in the case of one

who puts pitchers [ kankanin]' on the roof in order to dry them,
and they fell as a result of being blown off by an atypical wind,
i.e., one of unusual force, and they caused damage, that he is

exempt. Evidently, even Rabbi Meir concedes that if one’s prop-
erty causes damage due to circumstances completely beyond his

control, he is exempt.

Accordingly, Abaye rejects Rabba’s explanation of Rabbi Yehuda’s
statement, that he deems the owner of the jug liable even if he
merely attempted to take it off his shoulder and it broke, and
offers another explanation. Rather, Abaye said that Rabbi Meir
and Rabbi Yehuda disagree with regard to two different situa-
tions. They disagree with regard to a situation where the damage
was caused at the time of the person’s fall," and they disagree
with regard to a situation where the damage was caused after the
person’s fall.

NOTES

The Merciful One exempts a victim of circumstances
beyond his control — M vs Xy LIix: The early com-
mentaries draw a contrast between this statement and
the Gemara elsewhere (26b), where it is derived from the
verse: “A burn for a burn” (Exodus 21:25), that one is liable
to pay for damage he causes, whether he does so willfully
ordue to circumstances beyond his control. Tosafot explain
that while one is liable if circumstances are partially beyond
his control, if they are completely beyond his control he is
exempt. Rabbeinu Hananel and the Ra'avad write that one
is liable to pay for damage he causes with his body even if
it was completely unavoidable, but that it stands to reason
that one should be exempt from paying for damage caused
by his property.

HALAKHA

And the Merciful One exempts a victim of circumstances
beyond his control — A ba KM BIXRYL When one acts
under circumstances beyond his control heis exempt from
any consequences, including lashes or an obligation to
bring a sacrifice, and certainly from capital punishment
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 1:9).

LANGUAGE

Pitchers [kankanin] - 13p3p: Apparently from the Assyrian
and Ugaritic kankan, which means vessel or container. In
the context here it is referring to a clay pitcher.

NOTES

At the time of the person’s fall — 77?51 nywa: Tosafot
maintain that this does not refer to damage caused during
the fall, as that would be considered damage caused by
one’s body, which would render the owner of the jug liable
even if it was beyond his control. Rather, it is referring to
damage caused shortly after the fall, when the owner of
the barrel did not yet have the chance to clear away the
broken pieces.

By contrast, the Ra'avad maintains that it is referring
to damage caused during the fall. He explains that Rabbi
Yehuda holds that the owner of the jug is exempt because
he considers stumbling completely beyond one’s control,
and one s not liable in such a case even for damage caused
by his body. In addition, since the person stumbled on a
stone or a bump in the road, he is not the direct cause of
the damage, similar to a case where one pushes another.
The Ramban adds that even according to Rabbi Meir, the
one who stumbled is not considered to have caused the
damage directly; rather, Rabbi Meir holds him liable to pay
for damage resulting from negligence.
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NOTES

One who stumbles is considered negligent — x{tg’lﬁs'm_l:u
X371 The Tosefot Rid explains that Rabbi Meir holds that one
should look out for obstacles and if he does not notice them,
he is responsible for damage caused as a result, whereas
Rabbi Yehuda maintains that one is not expected to look
at the ground while he walks and therefore would not be
considered negligent if he stumbled and caused damage.

With regard to one who renounces ownership of his
hazardous property - vp1 pana: This dispute is not only
with regard to the case mentioned here, where the items
fell due to one’s negligence and he renounced ownership
of them. Even if he is not the cause of their falling in the
public domain, Rabbi Meir holds that he incurs liability for
failing to remove them. According to Rabbi Yehuda, no
one s liable to pay for damage caused by an ownerless pit
or other obstacle in the public domain and one is liable to
pay only for damage caused by a pit that belongs to him.
For example, one is liable to pay for damage caused by a pit
when he digs the pit on his own property and subsequently
renounces ownership of the property but not of the pit.

HALAKHA

One who stumbles is not considered negligent — 1&725@];
X1 2wis: If one carrying his jug in his hand stumbles, caus-
ing the jug to break, he is exempt from any damage caused

as a result, as stumbling is not deemed negligence. Never-
theless, if he could have cleared the shards and did not, he

is liable by the laws of Heaven. This is in accordance with

the opinion of the Rabbis (Rambam Sefer Nezikin, Hilkhot
Nizkei Mamon 13:7; Shulhan Arukh, Hoshen Mishpat 412:4).
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They disagree in a situation where the damage was caused at the
time of the person’s fall, with regard to whether or not one who
stumbles, thereby causing his jug to break, is considered negli-
gent. One Sage, Rabbi Meir, holds that one who stumbles is
considered negligent," as his carelessness caused him to stumble.
Therefore, he is liable to pay for damage caused by the shards of
the jug, which broke as result of his stumbling. And one Sage,
Rabbi Yehuda, holds that one who stumbles is not considered
negligent."

They disagree in a situation where the damage was caused after
the person’s fall, with regard to one who renounces ownership
of his hazardous property." Presumably, the owner of the jug
has no interest in keeping the shards, and it is considered as
though he renounced his ownership of them. One Sage, Rabbi
Meir, holds that one who renounces ownership of his hazard-
ous property is liable to pay restitution for damage caused by it,
despite the fact that it no longer belongs to him. And one Sage,
Rabbi Yehuda, holds that he is exempt from paying restitution,
as it does not belong to him anymore.

And from where is this interpretation derived? It is derived from
the fact that the mishna teaches two possible cases of damage,
stating: Another person slipped in the water or was injured by
the shards. This case, slipping in the water, is seemingly identical
to that case, injured by the shards. Rather, is it not necessary to
explain that this is what the mishna is saying: Another person
slipped in the water at the time of the person’s fall, or was
injured by the shards after the person’s fall2

The Gemara infers: And since the dispute in the mishna is with
regard to two situations, the dispute in the baraita between
Rabbi Meir and the Rabbis must also relate to two situations, as
there too, two cases are mentioned, a case where one’s jug broke
and a case where one’s camel fell. Apparently, the dispute is with
regard to damage caused both at the time of the fall and after the
fall. Rabbi Meir holds that one who stumbles and breaks his jug,
causing damage to others, is considered negligent and that one
who renounces ownership of his hazardous property is liable,
and the Rabbis disagree with regard to both issues.

The Gemara asks: Granted, with regard to the case where one’s
jugbroke, you find these circumstances either at the time of the
fall or after the fall. But with regard to the case where his camel
tell, granted, you find this circumstance after the fall, when he
renounces his ownership of the carcass, not considering it
worth keeping, but how can you find these circumstances at the
time of the fall? How can the camel’s falling be considered to be
due to the owner’s negligence, possibly rendering him liable to
pay for injuries caused by it?

Rav Aha said: For example, in a case where the camel crossed
through water, through the inundation [serata]" of a river
that overflowed its banks, and it stumbled there, the owner was
negligent, as he should not have gone this way.

The Gemara asks: What are the circumstances? If there was
another route, and he nevertheless chose this one, he is clearly
negligent according to all opinions. And if there was no other
route, he is a victim of circumstances beyond his control, and
he is exempt from liability according to all opinions.

LANGUAGE

Inundation [serata] -

xAvw: Possibly from the biblical root
shin, reish, ayin, meaning wide, indicating here the widening
or swelling of the river, where it overflows its banks. Syriac has

a similar word that is used in Targum Yonatan, sorata, meaning
slippery. Accordingly, the word here would mean a place where
one could slip into the river.
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Rather, you find this circumstance in a case where the owner
stumbled and the camel then stumbled on him. In this case, the
Sages engage in a dispute whether or not one who stumbles is
considered negligent.

The Gemara asks: According to Abaye’s explanation that the dis-
pute between Rabbi Meir and Rabbi Yehuda is with regard to a
situation where the owner of the jug renounces ownership of his
hazardous property after it falls, what is the meaning of Rabbi
Yehuda’s statement that if the owner of the jug acted with intent he
is liable? What intention is there after the jug fell and broke?

Rav Yosef said: It is a situation where he intends to acquire the
shards" of the broken jug, and he does not renounce his ownership
of them. It is specifically in that case that Rabbi Yehuda holds him
liable to pay for damage caused by the shards. And similarly, Rav
Ashi said: It is a situation where he intends to acquire the shards.

§ Rabbi Elazar says: The dispute in the baraita is with regard to
a situation where the damage occurred at the time of the person’s
fall.

The Gemara asks: But after the fall, according to this statement,
what is the halakha? Does everyone agree that the owner of the
jug is exempt from liability? But isn’t there Rabbi Meir, who
deems him liable, since he did not remove the shards? Rather,
what is the halakha? Does everyone agree that he is liable? But
aren’t there the Rabbis, who deem him exempt?

The Gemara answers: Rather, what is the explanation of the phrase:
At the time of the person’s fall? It means even at the time of the
person’s fall, and it teaches us that the dispute is referring to a situ-
ation where the damage occurred after the fall and also to a situa-
tion where it occurred at the time of the fall, in accordance with
Abaye’s explanation of the mishna.

And Rabbi Yohanan says: The dispute is with regard to a situation
where the damage occurred after the fall.

The Gemara asks: But at the time of the person’s fall, according
to this statement, what is the halakha? Does everyone agree
that the owner of the jug is exempt from liability? But from the
fact that Rabbi Yohanan says later (31a), with regard to another
mishna in this chapter: Do not say that the mishna is the opinion
of Rabbi Meir, who says that one who stumbles is considered
negligent, by inference it is clear that he holds that Rabbi Meir
deems one who stumbles liable to pay damages. Evidently, it is
not unanimously agreed upon that he is exempt.

Rather, what s the halakha in this case? Does he say that everyone
agrees that he is liable? But from the fact that Rabbi Yohanan
says later: Do not say that the mishna is the opinion of Rabbi
Meir, who says that one who stumbles is considered negligent,
by inference it is clear that he holds that the Rabbis deem him
exempt.

The Gemara answers: Rather, this is what Rabbi Yohanan teaches
us: That the circumstance in which the Rabbis deem one who
renounces ownership of his hazardous property" exempt is only
the situation stated here," i.e.,, where he stumbled, as he is the
victim of circumstances beyond his control. But in the general
case of one who renounces ownership ofhis hazardous property,
they deem him liable to pay for damage caused by it.

HALAKHA

Where he intends to acquire the shards - 12013
pona m‘:ﬁ: If one’s jug broke, even if it was due to
circumstances beyond his control, and he intended
to retain possession of the broken pieces, he is liable
to pay for any damage caused by them (Rambam
Sefer Nezikin, Hilkhot Nizkei Mamon 13:7; Shulhan Arukh,
Hoshen Mishpat 412:4).

HALAKHA

One who renounces ownership of his hazardous
property — ¥pt ¥pan: If one’s jug broke due to cir-
cumstances beyond his control, and he did not intend
to retain possession of the shards, he is exempt from
damage caused by them. If it fell and broke due to his
negligence, he is liable to pay for damage caused by
the shards, whether during the fall itself or afterward,
even if he renounces ownership of the shards, in accor-
dance with the opinion of Rabbi Yohanan (Rambam
Sefer Nezikin, Hilkhot Nizkei Mamon 13:5; Shulhan Arukh,
Hoshen Mishpat 412:4).

NOTES

One who renounces ownership of his hazardous
property is exempt — M8 ¥p1 Ppon: In the Jeru-
salem Talmud it is noted that this exemption applies
only to a pit and the like. By contrast, if one renounces
ownership of his ox and leaves it in the public domain
knowing it is likely to cause damage, then, since an ox
walks and causes damage on its own, he is liable to pay
for the damage it causes.
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HALAKHA

Apitin the public domain — 277 M2 7ia: Ifone digs a pit
in the public domain, although it does not belong to him, heis
liable to pay for any damage caused by it, since he is the one
who created it (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon
12:2; Shulhan Arukh, Hoshen Mishpat 410:6).

And leavened bread from six hours onward - w&n ynm
1’7:!7:’71 niyw: Itis prohibited to derive benefit from leavened
bread that is in the possession of a Jew after the sixth hour,
i.e, noon, of the eve of Passover, since the owner violated
the mitzva to destroy his leavened bread. Rashi holds that he
also transgressed the prohibition of: It shall not be seen and
it shall not be found (Rambam Sefer Zemanim, Hilkhot Hametz
UMatza 1:9; Shulhan Arukh, Orah Hayyim 443:1).

One who finds an uncovered pit and covers it, etc. — X¥in
g~1kni->)| "1'71:7: 9i3: If one finds an uncovered pit, covers it,
and then uncovers it again, the one who dug the pit in the
first place is liable to pay for the damage it causes, and the
one who covered and uncovered it is exempt, since he merely
restored it to its prior state. By contrast, if one finds a pit, fills it
with dirt, and then removes the dirt again, he is liable, since
by filling it he reverses the initial act of digging it (Rambam
Sefer Nezikin, Hilkhot Nizkei Mamon 12:6; Shulhan Arukh, Hoshen
Mishpat 410:3).

NOTES

Leavened bread from six hours onward - niyw wwn yon
‘1'71:7:51 Itis forbidden to derive benefit from leavened bread
from the sixth hour of the day on the eve of Passover. Since
this prohibition includes deriving any benefit, not just eating,
the leavened bread is rendered useless and no longer has any
monetary value. Since an item that has no value cannot be
owned, it is not considered its owner’s property.

An uncovered pit in the public domain and covers it, and
then uncovers it again — 173 % ¥7E) 77%n “3: Even if
the one who dug a pit saw it bemg covered by someone else,
he is not exempt from responsibility for it, since he must take
into account the possibility that someone may uncover it.
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§ It was stated: With regard to one who renounces ownership
of his hazardous property that he left in the public domain, there
is a dispute between the amora’im Rabbi Yohanan and Rabbi
Elazar. One said that he is liable, and one said that he is exempt.

The Gemara suggests: Shall we say that the one who deems him
liable holds in accordance with the opinion of Rabbi Meir, and
the one who deems him exempt holds in accordance with the
opinion of the Rabbis?

The Gemara responds: Noj; in accordance with the opinion of
Rabbi Meir, everyone agrees that one who renounces owner-
ship over his hazardous property is liable. Rather, when they
disagree it is in accordance with the opinion of the Rabbis. They
disagree as to what the opinion of the Rabbis is. The one who
deems him exempt holds that his opinion is in accordance with
the opinion of the Rabbis. And the one who deems him liable
could have said to you: I maintain that what I say is correct
even according to the opinion of the Rabbis; the Rabbis deem
one who renounces ownership over his hazardous property
exempt only in the situation here, because he is a victim of
circumstances beyond his control. But in a general case of one
who renounces ownership of his hazardous property, they
deem him liable.

The Gemara suggests: It may be concluded that Rabbi Elazar
is the one who says that he is liable, as Rabbi Elazar says in
the name of Rabbi Yishmael: There are two entities that are
not in a person’s legal possession and nevertheless the verse
rendered them as though they were in his possession with
regard to certain halakhic responsibilities. And these are: A pit
that he dug in the public domain" and leavened bread remaining
in his possession on the eve of Passover from six hours, i.e.,
noon, onward."" Although deriving any benefit from the bread
is prohibited, and it is therefore no longer in its owner’s legal
possession, nevertheless he is commanded to destroy it. The
Gemara concludes: It may be concluded that Rabbi Elazar is
the one who says that he is liable.

The Gemara asks: And did Rabbi Elazar actually say this, that
one who renounces ownership of his hazardous objects is liable?
But didn’t Rabbi Elazar say the opposite? As we learned in a
mishna (30a): In the case of one who turns over dung in the
public domain and another person incurred damage due to it,
he is liable to pay for his damage. And Rabbi Elazar says: They
taught this ruling only in a case where the one who turned over
the dung intended to acquire it, but in a case where he did
not intend to acquire it he is exempt. Apparently, according to
Rabbi Elazar, one who renounces ownership of his hazardous
property is exempt, since he is liable only if he intends to take
possession of the dung, even if he moved it significantly.

Rav Adda bar Ahava said: Rabbi Elazar was referring to a case
where he returned the dung to its prior place. Therefore, he is
exempt unless he intended to acquire it. Ravina said: This can be
explained by means of a parable: To what is the statement of Rav
Adda bar Ahava comparable? To one who finds an uncovered
pit in the public domain and covers it," and then uncovers it
again." Since he left the pit as he found it, he is exempt from
paying damages, and the liability lies with the one who dug
the pit.

Mar Zutra, son of Rav Mari, said to Ravina: Is this comparable?
There, in the case of the pit, the result of the initial act of digging
the pit was not removed, since even when he covered the pit, the
pit itself still existed. But here, the result of the initial act was
removed, since once the dung was moved from its prior place,
there was no longer any hazardous object there. Therefore, by
returning it to its place, the hazard is created anew.
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Rather, it is comparable only to one who finds an uncovered pit
and fills it with dirt and then digs it up again, as in this case the
result of the initial act is removed, and the new pit therefore exists
in his possession and he is liable. Likewise, one who moves dung
in the public domain and then restores it to its prior place is deemed
liable whether or not he intends to acquire it.

Rather, Rav Ashi said that Rabbi Elazar was referring to a case
when he turned it over at a height of less than three handbreadths,
which is not considered removal of the dung from its place.

The Gemara asks: But according to this explanation, what forced
Rabbi Elazar to interpret the mishna as referring specifically to the
unique case where he turned over the dung at a height of less than
three handbreadths, and consequently the reason he is liable is
thathe intended to acquire it, butifhe does not intend to acquire
it he is not liable? Let him interpret the mishna as referring to a
case where he turned over the dung at a height above three hand-
breadths, in which case even if he did not intend to acquire it, he
is liable.

Rava said: What forced him was that the mishna was difficult for
him. Why does it state specifically that he turned over the dung?
Letit teach that he lifted the dung. Rather, learn from the fact that
the mishna does not use the term: Lifted, which generally is refer-
ring to the act of lifting an object three handbreadths for the pur-
pose of acquisition, that whenever the term turned over is used, it
is referring to an act in which the object is lifted to a height of under
three handbreadths from the ground.

The Gemara concludes: And from the fact that Rabbi Elazar was
evidently the one who said that one who renounces ownership of
his hazardous object in the public domain is still liable to pay for
any damage it causes, Rabbi Yohanan is clearly the one who said
he is exempt.

The Gemara asks: And did Rabbi Yohanan actually say this, that if
one renounces ownership of his object he is exempt from liability
for any damage it causes? But didn’t we learn in a mishna (30a):
With regard to one who conceals a thorn or a piece of glass, or
who puts up a fence of thorns, or who puts up a fence that subse-
quently fell into the public domain, and another person incurred
damage due to any of these, he is liable to pay for this person’s
damage.

And Rabbi Yohanan says: With regard to one who puts up a fence
of thorns, they taught that he is liable only in a case where he
projects the thorns out into the public domain, but in a case
where he restricts them" to his own property, he is exempt. The
Gemara infers: In a case where he restricts them, what is the reason
that he is exempt? Is it not because it is considered a pit on his
own property?" By inference, the liability in the category of Pit,
according to Rabbi Yohanan, is in the public domain, where a
pit generally does not belong to the one who dug it. Apparently,
Rabbi Yohanan holds that one who renounces ownership of his
hazardous property is liable.

The Gemara answers: No, actually I could say to you that in prin-
ciple, one who renounces ownership of his hazardous property
is exempt. Nevertheless, one who puts up a fence of thorns is liable,
because he does not renounce ownership of the thorns that pro-
trude into the public domain. And in a case where he restricts the
thorns to his own property, what is the reason he is exempt? The
reason is not that he is not liable to pay for the damage of a pit in
his own property, but rather because it was stated about this case
that Rav Aha, son of Rav Ika, said: He is exempt because it is not
the typical manner of people to rub against walls," but to keep a
small distance from them. Therefore, if a pedestrian is injured by
the thorns, it is considered an unusual accident, for which the owner
of the fence is not liable.

HALAKHA

In a case where he restricts them, etc. - Dyn¥n3
15: If one makes a fence of thorns that protrude into
the public domain, causing injury, he is liable to pay
full restitution for damage it causes. If he confines
the thorns to his own property, he is exempt from
liability, as it is uncommon for people to rub against
walls. This is in accordance with the opinion of Rabbi
Yohanan and Rav Aha, son of Rav Ika (Shulhan Arukh,
Hoshen Mishpat 415:1).

A pit on his own property — imea viz: If one digs
a pit in the public domain or he digs a pit on his
own property but opens it to the public domain, he
is liable to pay for the damage it causes (Rambam
Sefer Nezikin, Hilkhot Nizkei Mamon 12:2; Shulhan Arukh,
Hoshen Mishpat 410:6).

NOTES

Because it is not the typical manner of people to
rub against walls — ‘pnm’? o vJ:\Bw [EaRiiN" ’95
n*’?n:: : The later commentaries state a possible prac-
t\cal difference between the two reasons for exemp-
tion in a case where he restricted the thomns to his
own property: In a case where an animal is injured
by the thorns, then according to the reason that it
is not the typical manner of people to rub against
walls, perhaps he is liable, as this does not apply to
animals. If the reason one is exempt is that it is a pit
in his own property, he is exempt in this case as well
(Ayyelet HaShahar). See the Meiri on the mishna on
304, and Yam shel Shlomo.
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NOTES

Rather, Rabbi Yohanan is actually the one who said he
is liable 2971 7121 priv ¥27851y5 X9 If Rabbi Yohanan is
the one who said he is liable, why was it necessary for Rav
Aha, son of Rav Ika, to explain Rabbi Yohanan's statement
with regard to a fence of thorns based on the reasoning
that it is not the typical manner of people to rub against
walls? Tosafot answer that Rabbi Yohanan could have held
that one is liable both for a pit that he placed in the public
domain and for one on his own property.

Perek I
Daf3o Amuda

HALAKHA

One who pours water in the public domain - o Jaiwn
0377 Mw3: If one pours water in the public domain, and
another person is physically injured, even if it is by impact
with the ground, he is liable, in accordance with Shmuel’s
opinion that one is liable to pay for injury caused by a pit
even if the injury is caused by impact with the ground.
This is the halakha even if one poured the water during
the period when it is permitted for him to do so, and
even if he renounced ownership of the water. If another’s
items are damaged, e.g,, if his clothes get soiled from the
water, he is exempt, in accordance with the halakhot of a
pit (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 13:12—13;
Shulhan Arukh, Hoshen Mishpat 412:5).

Or one who puts up a fence of thorns — 1773 ni¢ 77i3m
o¥ipa: If one conceals thorns or pieces of glass in his wall
or fences in his field with thorns, if they protrude into the
public domain and a passerby is thereby injured, he is
liable. If he confines the thorns to his own property, he is
exempt, as it is not the typical manner of people to rub
against walls. This is in accordance with the mishna and
the statement of Rabbi Yohanan (Rambam Sefer Nezikin,
Hilkhot Nizkei Mamon 13:20; Shulhan Arukh, Hoshen Mish-
pat 415:1).

NOTES

Like his filth — #w932: The assumption is that as long as
the water did not dry up, the owner still wants to retain
ownership of it, and he owns the mud formed by the
water and the dirt. Therefore, he should be liable to pay
forinjury it causes to another, as it is his property causing
the damage. If he does not own the resultant mud, it
has the status of a pit, for which one is not liable, in Rav’s
opinion, for damage to vessels (see Jerusalem Talmud).
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The Gemara asks: And did Rabbi Yohanan actually say that one
who renounces ownership of his hazardous objects is exempt?
But didn’t Rabbi Yohanan say that in general, the halakha is in
accordance with an unattributed mishna, and we learned in an
unattributed mishna (s0b): In the case of one who digs a pitin the
public domain and an ox or a donkey fell into it and died, he is
liable. This mishna is referring to one who digs a pit in the public
domain, where it is not owned by the one who dug it, yet the
mishna deems him liable.

The Gemara concludes: Rather, Rabbi Yohanan is actually the one
who said that one who renounces ownership of his hazardous
objects is liable."

The Gemara asks: And from the fact that Rabbi Yohanan said
that he is liable, is it evident that Rabbi Elazar said that he is
exempt? But doesn’t Rabbi Elazar say

in the name of Rabbi Yishmael that one is liable to pay for damage
caused by a pit that he dug in the public domain, even if it is not
his personal property?

The Gemara answers: This is not difficult. This ruling, that he is
exempt, is his own opinion, whereas that ruling, that he is liable,
is the opinion of his teacher Rabbi Yishmael, and he disagrees
with it.

MI S H N A In the case of one who pours water in the

public domain," and another person in-
curred damage due to it, the one who poured water is liable to
pay for his damage. In the case of one who conceals a thorn or
a piece of glass in his wall adjacent to the public domain, or one
who puts up a fence of thorns," or one who puts up a fence that
subsequently fell into the public domain, and others incurred
damage due to any of these, he is liable to pay for their damage.

G E M A RA With regard to the case of one who pours

water in the public domain, Rav says:
They taught that he is liable only when the clothes of one who
slipped were soiled by the dirty water, but if the one who slipped
himself was injured, the one who poured the water is exempt, as
it is the impact with the ground that injured him, not the water.

Rav Huna said to Rav: Why should he be exempt from paying
restitution for the injury? Even if the water that he poured is con-
sidered only like his filth" that he tossed in the public domain, he
should be liable. Since the muddy ground caused the injury, and
the mud belongs to him, as it results from the addition of his water

to the dirt, he should be liable.

Rav responded: Do you maintain that this is a case where the
water was not absorbed into the ground? It is a case where the
water was absorbed, leaving only moist dirt. Since there is no
mud there that can be deemed as belonging to the one who spilled
the water, he is exempt from liability.

The Gemara asks: But if the mishna’s ruling refers only to the soiling
of the pedestrian’s clothes, why do I need two mishnayot to state
this halakha? According to Rav, this halakha was already addressed
in the previous mishna, with regard to a jug that broke, causing a
pedestrian to fall and his clothes to become soiled.

The Gemara answers: One halakha was stated with regard to a case
where this occurred in the summer, the dry season, and one with
regard to a case where it occurred in the rainy season.
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As it is taught in a baraita: With regard to all those people who
engage in activities that the Sages stated are permitted, i.e., those
who open [potkin]* their gutters and drain the sewage from
their houses into the public domain, and those who flush out the
water from their caves,® where foul-smelling water was stored,
into the public domain, during the summer they do not have
permission to do so, while during the rainy season they have
permission to do so, since the street is rained upon in any event
and thereby washed. And although all these people perform their
actions with permission, if they cause damage they are liable
to pay for it. Because of the difference between the summer and
the rainy season with regard to whether it is permitted for one
to pour water into the public domain, both mishnayot are neces-
sary, one for each season. Thisis in order to teach that even in the
rainy season, when it is permitted to pour water into the public
domain, one is nevertheless liable to pay for damage resulting
from the water.

§ It is stated in the mishna that one who conceals a thorn or a
piece of glass, or one who puts up a fence of thorns, is liable to
pay for damage resulting from them. Rabbi Yohanan says: They
taught that he is liable only in a case where he projects these
obstacles into the public domain, but if he restricts them to his
own property, he is not liable. The Gemara asks: What is the
reason that he is exempt? Rav Aha, son of Rav Ika, says: It is
because it is not the typical manner of people to rub against
walls, but to keep a certain distance from them. Therefore, if a
pedestrian is wounded by the thorns, it is considered an unusual
accident, for which the owner of the fence is not liable.

The Sages taught ( Tosefta 2:6): With regard to one who conceals
his thorns or his pieces of glass in another’s wall," and the
owner of the wall came and demolished his wall and it fell into
the public domain, and the thorns or glass caused damage, the
one who concealed them is liable.

Rabbi Yohanan says: They taught this only in the case of an
unstable wall, since the one who concealed his items should have
anticipated that the owner of the wall would soon demolish it,
but in the case of a stable wall, the one who concealed his items
is exempt, and the owner of the wall is liable.

Ravina says: Thatis to say that in the case of one who covers his
pit with another’s bucket," and the owner of the bucket came
and took his bucket, and the pit causes damage, the owner of
the pit is liable.

The Gemara asks: Isn’t this obvious? This is exactly the same
halakha as Rabbi Yohanan’s statement with regard to one who
conceals thorns in an unstable wall, i.e., that the hazardous item
was likely to be revealed from the moment that it was concealed,
and therefore its owner is liable to pay for any damage that it
causes. What is the novel element in Ravina’s statement?

The Gemara answers: It is necessary. Lest you say: It is only
there, in the case of the thorns, that the owner of the wall is
exempt, since he did not know who concealed the hazardous
item in order to inform him that he should remove them, but
here, since the owner of the bucket knew who dug the pit, he
should have informed him that he was taking his bucket and
is consequently liable to pay for damage caused by the pit, Ravina
therefore, teaches us" that he is not required to inform the
owner of the pit, and he bears no responsibility for any damage
caused.

The Sages taught: The early pious people would conceal their
thorns" and their pieces of glass in their fields, and would dig
to the depth of at least three handbreadths in order to bury them,
so that they would not obstruct the plow.

LANGUAGE
Open [potkin] - rpz:ﬁﬂ:This word comes from the root
peh, tav, kuf and is closely related to the Hebrew petah,
meaning an opening. It generally refers to the opening
of adam or a barrier to allow for the passage of water.

BACKGROUND

Those who flush out the water from their caves —
1niawn 197 The word cave refers here to a cistern
with a roof, where water was stored for use in the house
or the garden. During the rainy season people would
flush out the old water, which often became putrid
over the course of the summer, and replace it with fresh,
clean rainwater.

HALAKHA

One who conceals h|s thoms or h|s pleces of glass
f»an ’710 If one concea\s thoms or pleces of glass in
another’s wall and the wall falls, and a passerby is sub-
sequently injured by the thorns, if the wall was unstable
then the one who concealed his items is liable. If it was
stable, the owner of the wall is liable (Rambam Sefer
Nezikin, Hilkhot Nizkei Mamon 13:21; Shulhan Arukh,
Hoshen Mishpat 415:2).

One who covers his pit with another’s bucket - o207
fvan '710 1*’7'1: 3i2: If one covers his pit with another’s
bucket, and the owner of the bucket removes it,and the
pit subsequently causes injury or damage, the owner
of the pit is liable (Rambam Sefer Nezikin, Hilkhot Nizkei
Mamon 12:9; Shulhan Arukh, Hoshen Mishpat 410:29).

Would conceal their thorns — opnixip ownyn ¥

Itis praiseworthy to conceal his thorns or other hazard-
ous items or discard them in a place where they can-

not cause harm (Rambam Sefer Nezikin, Hilkhot Nizkei
Mamon 13:22; Shulhan Arukh, Hoshen Mishpat 415:3).

NOTES

Teaches us — '7 ynwn Xp: Rabbeinu Hananel and
Rashi offer d\f‘ferent explanat\ons for the ruling that the
owner of the bucket is not responsible for informing
the owner of the pit that he removed the bucket. Rab-
beinu Hananel explains that since the owner of the
bucket is taking what is his, he has no responsibility
with regard to the pit. By contrast, Rashi explains that
the possibility of informing the owner of the pit does
not have any bearing on the latter’s liability. There may
be a practical difference between these explanations
with regard to a case where another person, other than
the bucket’s owner, took it (see Meiri; Nimmukei Yosef,
citing Ramah).
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LANGUAGE
Tigris [Diglat] - n';;'»g: The Tigris River is called Diglat in
Aramaic and Diklat in Syriac. The name derives from the
Babylonian-Assyrian name Idiklat, from which its Hebrew
name Hiddekel is also derived.

NOTES

One who wants to be pious — XD 1107 W27 XD XiT:
The Rashba and Rabbeinu Yehonatan of Lunel explain
that these three tractates are cited because in each of
them there are statements stating how a pious person
should behave. Rabbeinu Yehonatan of Lunel notes that
to be considered a pious person one must go beyond
the letter of the law and must therefore be meticulous in
the matters mentioned in all three of these tractates. He
concludes that these Sages do not disagree with each
other, but rather each Sage provides a different example.
The Maharsha adds that these three tractates correspond
to the three aspects of moral perfection: One must act
exemplarily toward Heaven by observing the matters of
Berakhot, exemplarily toward other people by observing
the matters of Nezikin, and exemplarily toward himself by
observing the matters of tractate Avot, which teaches how
to attain perfection of soul.

Rabbeinu Hananel writes that the term: Matters of trac-
tate Nezikin, refers to going beyond the letter of the law
to avoid causing damage, even where one does not bear
legal responsibility, and Berakhot is referring to the prohibi-
tion against benefiting from this world without a blessing.

The matters of tractate Nezikin — ppm1 "7’7;: The first
three tractates of order Nezikin, i.e., Bava Kamma, Bava
Metzia, and Bava Batra, were originally a single tractate
called Nezikin.

BACKGROUND
His straw and his hay — &1 1220: To serve as good fertil-
izer, straw and hay should be broken down and ground as
much as possible. Otherwise, they will not decay quickly
and will consequently be of little benefit to the soil. If they
are trampled upon together with mud, the straw and hay
will be better suited to serve as fertilizer.

194

BAVA KAMMA ‘- PEREK III * 30A - b A1 P11

Y M K27 X2 Y T MY 1

bya

NInY WIT XD KT T 27 TN
A KILPPET PR DR7 KPR
572790 2717 11N ;AN T Y

MY wp) 930 M KoxIR YN0
amm - 172 pom ovath oA
mmw 121731 rr: oTipa ’7:1 Jpua
TP ’7:1 n’vw‘v p:mn PN D3

A2173

piim 2yt mwa Yhan n qain
Jpnaann -3

AT 212 X7 pran kv ‘123

PIKEIT YYD IR T 37 XN
v My b ey o u»"):n
Niem xpw 12 ,0v owby b aafen
12 on by s b o s

2y o

nainiR-ahs) R ainig-akNary ox
P i ooen - i oxw

- FDNM W3 WK AT 037 ,0m
own 1&5 XD ;T KT 29, 0D
21 3 M

The Gemara relates: Rav Sheshet would toss his thorns into
fire, so they would not cause damage to others. Rava would
toss them into the Tigris [Diglat]" River.

Rav Yehuda says: One who wants to be pious" should observe
the matters of tractate Nezikin," so as to avoid causing damage
to others. Rava said he should observe the matters of tractate
Avot. And some say he should observe the matters of tractate

Berakhot.
MI SHN In the case of one who takes out his
straw [teven] and his hay [kash]®™ to
the public domain to use afterward as fertilizer and another
person incurred damage due to them, he is liable to pay for
his damage, and whoever takes possession of the hay and straw
first acquires them for himself. Rabban Shimon ben Gamliel
says: With regard to anyone who places obstacles in the public
domain and they cause damage, he is liable to pay damages,
and whoever takes possession of them first acquires them.

In the case of one who turns over dung in the public domain
and another person incurred damage due to it, the former is
liable to pay for his damage.

Let us say that the ruling in the mishna
GEMARA v &

that one is liable to pay for damage
caused by straw or hay that he put in the public domain is not
in accordance with the opinion of Rabbi Yehuda.

As it is taught in a baraita that Rabbi Yehuda says: During
the period when fertilizer is taken out," a person may take
his fertilizer out to the public domain and let it accumulate
there for a full thirty days, so that it gets trampled by people’s
feet and by animals’ feet, as it was on this condition that
Joshua bequeathed Eretz Yisrael to the Jewish people (see
8ob). In other words, people do not have the right to prevent
someone from taking out his straw to the public domain, since
they received their portion of Eretz Yisrael following Joshua’s
conquest on this condition. Apparently, since one has the right
to take out his straw, he is not held liable to pay for damage
caused by it.

The Gemara rejects this suggestion: You can even say that the
mishna is in accordance with the opinion of Rabbi Yehuda,
since Rabbi Yehuda possibly concedes that if the fertilizer
caused damage, he is liable to pay for the damage it caused,
although he acted within his rights.

The Gemara asks: But didn’t we learn in a baraita that Rabbi
Yehuda says: If a pile of straw on the back of an animal that
was passing through the public domain catches fire from a
Hanukkah lamp that was placed outside a store, the owner of
the lamp is exempt, since he put it there with permission
(see 62b)? What, is it not because he put it there with the per-
mission of the court and is therefore exempt from paying for
damage caused by it?

One who takes out his straw and his hay, etc. — nx x¥in7
131 @1 123:: One may not put his straw or hay in the public
domain to be trampled upon and become fertilizer. The Sages
instituted that if one does so, the straw or hay is rendered owner-
less. Nevertheless, if a person or an animal is injured as a result,
the owner of the straw is liable (Rambam Sefer Nezikin, Hilkhot
Nizkei Mamon 13:14; Shulhan Arukh, Hoshen Mishpat 414:1).

HALAKHA

During the period when fertilizer is taken out — nxy i nywa
n"7:n One may place fertilizer and dung in the publlc domain
dur\ng the designated period and let it accumulate there for
thirty days so that it gets trampled on by pedestrians and ani-
mals. Nevertheless, if it causes damage, the owner of the fertilizer
is liable to pay, in accordance with the opinion of the Rabbis,
who disagreed with Rabbi Yehuda (Rambam Sefer Nezikin, Hil-
khot Nizkei Mamon 13:15; Shulhan Arukh, Hoshen Mishpat 414:2).



