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NOTES
Admits that he wrote a promissory note - b3 17in
anaw: The Ramban raises the concern thatth\s halakha
could provide an opportunity for collusion: One could
write a document attesting to a fictitious loan to an

accomplice, and then concede that he wrote the note.

The accomplice would then seize property that had
already been sold to a third party and the two of them
would split the proceeds. Because of this, Ramban
interprets the halakha as referring only to property sold
after the time the lender conceded to the validity of the
promissory note.

Once the market rate is publicized the seller may
set a price — Ppois WwWR Ky It is not immediately
clear why the publication of the market rate renders this
practice permitted. In some of the later commentaries
there is a suggestion that the transaction works through
the mechanism of agency, with the one who receives
the money becoming an agent of the other to acquire
wheat on his behalf in exchange for the money and for
delivering it at a later date (see Shakh, Taz, and Minhat
HaBoker).

HALAKHA
May not be written — :Jj;:j'? m §5: A promissory
note that was written in a situation where writing it is
prohibited may not be considered relevant by the court
and does not change the status of the loan (Rambam
Sefer Mishpatim, Hilkhot Malve Veloveh 23:8; Shulhan
Arukh, Hoshen Mishpat 39:6, 150:1-2).

One may not set a price for produce, etc. - Ppois px
=) mvs'ﬂw Itis not permitted to contract to purchase
produce in the future at a specific price until the market
rate is publicized. One must wait for the publicizing of
the rate for the entire country, not simply the rate for
the towns. There are some who say that it is permitted

once the market price for towns is known (Tosafot, Rosh),

and it appears that one may be lenient in this matter
since it is not actually a loan but rather a form of sale
(Rambam Sefer Mishpatim, Hilkhot Malve Veloveh 9:1;
Shulhan Arukh, Yoreh De‘a1752).
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In the case of a debtor who admits that he wrote a promissory
note," the creditor is not required to ratify it in court in order to
collect the debt, and he can therefore use the document to collect
the debt even from liened property that has been sold. In the
present case as well, the seller admits that he received the money;
therefore the document of sale should enable the buyer to collect
his money from liened property.

Rava said to him: Are these cases comparable? There, the matter
detailed in the document may be written, as it is a substantive
matter; the document attests to true events and it is therefore
possible to use the promissory note to collect the debt. But here,
the matter detailed in the document may not be written," as the
entire sale was not genuine since it was done against the will of
the seller. Consequently, this document is completely invalid and
cannot be used to collect from liened property.

Mareimar sat and stated this halakha. Ravina said to Mareimar:
But if Rava’s answer is accepted, then with regard to that which
Rabbi Yohanan said concerning an antedated loan document, that
there is a rabbinic decree invalidating the document lest he collect
from the first date, let us say that there is a better rationale, as Rava
stated: The antedated document is invalid, as it may not be written.
Mareimar said to him: How can these cases be compared? There,
in the case of the antedated document, granted, it may not be writ-
ten from the first date, but it may be written from the second date.
Here, it may not be written at all.

The Gemara further asks: But how does one understand that which
is taught in a baraita: What is the case in which one appropriates
property for the enhancement of land? It is a case where one
robbed another of a field and sold it to another and that buyer
enhanced it, and it is appropriated by the court from his posses-
sion. When the buyer collects payment from the robber, he collects
the principal, i.e., the money he paid for the field itself, even from
liened property that the robber had sold in the interim, and he
collects the value of the enhancement from the robber’s unsold
property. Let us say there also that this illegal sale of the field was a
transaction that is may not be written, and therefore he should not
be allowed to collect even the principal from liened property.

The Gemara refutes this suggestion: How can these cases be com-
pared? There, in the case of the field purchased from a robber, the
deed of sale is meaningful either according to the one who says
that it is preferable for the robber not to be called a robber by
the buyer, or according to the one who says that it is preferable
for the robber to maintain his reliability, i.e., to be considered an
honest person; and therefore, the robber will appease the owner
of the field by paying him for it and will attempt to ratify his
document so that it is valid. But here, where the one who sold
the field under duress intends to remove the buyer from it, will he
then ratify his document?

MI S HN A One may not set a price with a buyer for

the future delivery of produce” until the
market rate is publicized, as, if he is paid for supplying produce at
a later date in advance of the publication of the market rate for that
type of produce, he may set a price that is too low. The money paid
in advance is deemed a loan, and if the initial payment was lower
than the later market value, delivery of the produce will constitute
interest on the loan. Once the market rate is publicized, the seller
may set a price," even if the produce is not yet in his possession. The
reason for this is that even though this one, i.e., the seller, does not
have any of the produce, that one, someone else, has it, and the seller
could theoretically acquire the produce now at the price he set.
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If the seller was first among the reapers," having harvested his
crop before the market rate was set, he may set a price with a buyer
as he wishes for a stack of grain that is already in his possession,
or for a large basket of grapes prepared for pressing into wine, or
for a vat [hama’atan]* of olives prepared for pressing into oil, or
for the clumps [habeitzim]" of clay prepared for use by a potter,®
or for plaster nearing the end of the manufacturing process at the
point after he has sunk it, i.e,, baked it, in the kiln. Although the
market rate has yet to be set, the seller may nevertheless set a price
now for their eventual delivery.

The mishna continues: And he may set a price with a buyer for
manure on any of the days of the year, as the manure will certainly
be available and it is therefore viewed as if it is ready. Rabbi Yosei
says: One may set the price of manure only ifhe already had a pile
of manure in his dunghill to which the sale can immediately be
applied, but the Rabbis permit it in all cases.

And one may also set a price with a buyer at the highest rate," i.e.,
alarge amount of produce sold for the lowest price, stipulating with
the seller that the sale price match the lowest market rate for this
product during the course of the year. Rabbi Yehuda says: Even if
he did not set a price with him beforehand at the highest rate, the
buyer may say to the seller: Give me the produce at this rate or give
me back my money. Since he did not formally acquire the produce,
if the price changed he may withdraw from the transaction.

G E M ARA Rabbi Asi says that Rabbi Yohanan says:

One may not set a price for the future deliv-
ery of produce at the current market rate because the market is not
sufficiently stable. Rabbi Zeira said to Rabbi Asi: Does Rabbi
Yohanan state this ruling even with regard to the rate of this large
central market [ dormus]?' Rabbi Asi said to him: Rabbi Yohanan
stated this ruling only with regard to the small-town markets,
since their rates are not fixed, as smaller markets have greater
sensitivity to fluctuations in price.

The Gemara asks: And according to what we thought initially, that
Rabbi Yohanan stated this ruling even with regard to this large
central market, but then there is a difficulty with the mishna, which
teaches: One may not set a price with a buyer for the future deliv-
ery of produce until the market rate is publicized. By inference,
once the market rate is publicized, one may set a price. If Rabbi
Yohanan’s ruling applies even to large central markets, how can you
find these circumstances? The Gemara answers: The mishna may
be speaking about wheat that comes from large warehouses and
from ships, as their rate lasts longer, since this merchandise comes
to market in very large quantities.

§ The Sages taught: One may not set a price with a buyer for
the future delivery of produce until the market rate is publicized.
Once the market rate is publicized, the seller may set a price, even
if the produce is not yet in his possession. The reason for this is that
even though this one, the seller, does not have any of the produce,
that one, someone else, has it, and the seller could theoretically
acquire the produce now at the price he set. If the new grain was
selling at the rate of four se for a sela and the old grain was selling
at three," one may not set the price according to the price of the
new grain until the market rate is publicized both for the new
and for the old grain. By the time payment is made, the new grain
will not be entirely new and its price will be the same as that of
the old grain.

Similarly, if the produce sold by gleaners who gather wheat from
various fields, the quality of which is low, is selling at the rate of four
sea of wheat for a sela and that of every other person is selling at
the rate of three seu of wheat for a sela, one may not set a price
at the gleaners’ rate until the market rate is publicized both for
wheat sold by a gleaner and for wheat sold by an ordinary seller."
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HALAKHA

Firstamong the reapers — nvﬂxw'v 1’7’nn If one obtains a
product or produce to sell before most of the other sellers
have it available, he may set a price for the future delivery
of the produce, even if it is not fully ready yet (Rambam
Sefer Mishpatim, Hilkhot Malve Veloveh 9:1; Shulhan Arukh,
Yoreh De'a 175:4).

The new grain was selling at four se'a for a sela and the
old at three - w'vwr: nisgm paa NI P Ifnew grain
was being sold for four seafora selaand old grain for three
se'a for a sela, one may not set a price until the market
rate is publicized for both old and new grain (Rambam
Sefer Mishpatim, Hilkhot Malve Vel oveh 9:4; Shulhan Arukh,
Yoreh De'a 175:2).

The market rate...for a gleaner and for an ordinary
seller - 1;1‘73771 UI?H? wwi: If wheat sold by gleaners
was being sold at a price of four se@ of wheat for a sela
and wheat sold by ordinary sellers was sold at the price of
three se‘ of wheat for a sela, one may set a price for the
future delivery by gleaners at their rate, but one may not
set a price for the future delivery with an ordinary seller
until the market rate is publicized for both gleaners and
ordinary sellers (Rambam Sefer Mishpatim, Hilkhot Malve
Veloveh 9:4; Shulhan Arukh, Yoreh De'a 175:3).

LANGUAGE

Vat [ma‘atan] - joym: The source of this word is the Arabic
ke, atan, meaning softening. The ma‘atan was a large
vessel in which olives were placed for a certain amount
of time in order to soften them, so that it would then be
possible to extract the oil from them in an olive press.

Clumps [beitzim] - ©'¥*a: Most of the commentaries
understand this term to be derived from the word beitza,
meaning egg, since the round clumps of clay are shaped
like eggs. Some suggest that it should be vocalized as
bitzim, from the word bitza, meaning swamp, and botz,
meaning mud (Ra'avad; Rabbi Zekharya Agamati).

Central market [dormus] — D17 The source of this
word is the Greek §pépog, dromos, which originally meant
an arena for racing. Later, its meaning was broadened to
include large areas or tree-lined streets. Large markets
were established in these places and this resulted in the
use of the term for the central market.

BACKGROUND

Clumps of clay prepared for use by a potter — o2
Rl ")xg: A potter who makes vessels out of clay carefully
prepares the material from which he makes the vessels.
First he takes the clay from the ground, grinds it well and
mixes it with water, sometimes adding other materials
as well, such as cinders, sand, or ground bricks. Then this
mixture is kneaded well. After kneading it, the potter rolls
the material into clumps and allows them to dry, after
which they are moistened and fashioned into vessels.

NOTES

And one may also set a price with a buyer at the high-
est rate — 71237 W2 iny pois: There appears to be a
dispute among the commentaries concerning this clause.
Some understand it as referring to the entire mishna,
whereas others understand it as clarifying only the initial
statement that one may set a price once the market rate
is publicized (Tosefot Yom Tov).

65



NOTES —
Borrow based on the market rate — pwaw u_np’?:_z pi’?: The
early commentaries understand this expression in a number
of different ways. Rashi records two possibilities. One pos-
sibility is that it refers to a cash loan that is to be repaid in
cash, but with the stipulation that if the borrower does not
return the money by a certain date, he will provide produce
of an equivalent value in lieu of payment. Alternatively, Rashi
quotes an opinion that the Gemara is referring to a loan
of produce, with the understanding that the borrower will
consume the produce and replace it with an equal quantity
of comparable produce later. There are also several differ-
ent explanations of this second possibility. According to the
Ra‘avad, this is permitted only where the buyer has money
in his possession that would enable him to purchase the
produce at any time.
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Rav Nahman said: One may set a price for gleaners to deliver
produce in the future at the gleaners’ rate. Rava said to Rav
Nahman: What is different about a gleaner, who you hold can
immediately set his price at the gleaners’ rate? As, if he has no
produce he can borrow it from another gleaner, and therefore
it is viewed as though it were in his possession. A homeowner
as well should be able to set a price at the gleaners’ rate, as, if
he has no grain he can borrow from a gleaner. Rav Nahman
said to him: It is degrading for a homeowner to borrow from a
gleaner. Consequently, there is a need to establish a market rate
for ordinary sellers. And if you wish, say instead: One who gives
money to a homeowner to buy his grain gives the money in
return for quality produce, and he does not want the inferior
produce the homeowner could borrow from gleaners.

Rav Sheshet says that Rav Huna says: One may not borrow
produce based on the market rate,"!
not purchase produce on credit with an agreement to pay for it
later at the future market price, even though there is grain sold at
this price in another location. Rav Yosef bar Hama said to Rav
Sheshet, and some say that it was Rav Yosei bar Abba who said
to Rav Sheshet: And did Rav Huna say this? But didn’t it occur
that the Sages asked Rav Huna: With regard to those students
of Torah who borrow food in the month of Tishrei and pay
for it in Tevet at the rate in effect then, is this permitted or pro-
hibited? Rav Huna said to them: There is wheat in the town
called Hini and there is wheat in the town called Shili, and if
the students want to they can buy wheat there and pay the lender
immediately, and since they can pay at any time, it is permitted.

meaning that one may

The Gemara answers: Initially, Rav Huna thought that one
may not borrow produce in this manner, but when he heard
that Rabbi Shmuel bar Hiyya says that Rabbi Elazar says: One
may borrow produce in this manner, he retracted his previously
stated opinion and he also said that one may borrow produce
in this manner.

The Sages taught: With regard to one who transports a package
of goods from one place, where he bought it inexpensively, to
another place,” where the price is higher, in order to sell it at a
profit, and another found him on the way and said to him: Give
me the package, and I will pay you in the manner that they
pay you in that place to which you are going,

HALAKHA

Borrow based on the market rate - pwaw ww 5:_7 ]*j’?: If
there is a standard market rate known to both the borrower
and lender, it is permitted to borrow produce to be replaced
at a later time, even if the borrower does not have the money
at that time (Shakh). Some say that this is prohibited if the rate
is not known to both of them (Taz), while the Shakh permits
this after the fact. The Rosh says that this applies when there
is no set time limit for the loan, but if the lender stipulates that
the borrower must return it before the price rises, the practice
is prohibited (Rambam Sefer Mishpatim, Hilkhot Malve Veloveh
10:1; Shulhan Arukh, Yoreh De'a162:3).

One who transports a package from one place to another
place - m’p@'? oiprn n’z’:}q j’ﬁmgz If one has merchandise that
is sold at a low price in one place and a higher price in another,
and another says to him: Give it to me and | will transport it to

the more expensive place and sell it there, and | will then use

the money for a set time and then will pay you according to

the price of the merchandise there, if responsibility for the mer-
chandise during transport is upon the buyer, the practice is pro-
hibited, but if it is upon the seller it is permitted, provided that
the seller also pays him for his efforts (Rambam Sefer Mishpatim,
Hilkhot Malve Veloveh 9:9; Shulhan Arukh, Yoreh De‘a 173:15).
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then, if the package remains in the possession of the seller, i.e.,
the seller accepts upon himself responsibility for any accidental
damage that occurs along the way, it is permitted, as the trans-
action is not a loan. But if it is in the possession of the buyer,
meaning that the buyer accepts responsibility for accidental
damage, then the transaction is prohibited, as it is considered
a loan with interest.

With regard to one who transports produce from one place to
another place,"™" if another finds him and says to him: Give
the produce to me now and I will repay you with produce that I
have in that place to which you are going, then, if he actually has
produce in that place, it is permitted, but if not, it is prohibited.
But donkey drivers who transport merchandise from one place
to another may accept money and set prices in a place where
goods are sold at expensive prices according to the rate in effect
in another place, where goods are sold at inexpensive prices,"™
and need not be concerned, as this practice is permitted.

The Gemara asks: What is the reason this is permitted? Rav Pappa
says: It is satisfactory to them to sell merchandise at a discounted
rate, because by doing so the gates to the new market are opened
for them, as in this way they begin to do business in this area
and gain new customers. Rav Aha, son of Rav Ika, said: It is satis-
factory to them because the prices are reduced for them" in the
places where they make their purchases. Since the sellers there hear
that the donkey drivers will need to resell the merchandise at
a lower price, the sellers give a discount to the donkey drivers.
According to either opinion, the donkey drivers provide the addi-
tional produce to the customer not as interest on the loan but as
a discount to promote their business.

The Gemara asks: What is the difference between these two
reasons to allow this practice? The Gemara answers: The differ-
ence between them concerns a merchant who is new in the area.
According to the one who holds that the reason he may sell the
produce is in order to open the market for him, it applies especially
to a merchant in this situation. But according to the one who
holds that the reason is that he can procure his merchandise inex-
pensively, the sellers will not believe him if he is new to his trade,
and they will not sell it to him at a discount.

NOTES

One who transports produce from one place to another
place - bipnb oipan ntws Pimi: Most of the commentaries
explain that this is referring to a case where the produce is
being transported from a place where it is inexpensive to one
where it is expensive. The Rashba holds that the Gemara is
referring to a case where the price of the produce is the same
in both places, and it is simply discussing whether it is permit-
ted to lend a sea of produce in order to receive a seain return,
which is prohibited in many other cases.

Donkey drivers set prices in a place with expensive prices
according to another place with inexpensive prices - 11217
bir oipnaz Tpi oipra ohwm: Rashi, along with most of the
other early commentaries, understands this as referring to a
case where the donkey drivers borrow money for a specific
length of time and then bring grain to buyers in a place where
grain is expensive, according to the inexpensive rate in effect
elsewhere. Some say that this arrangement is permitted if the
distance between the two locations is less than a day’s journey,

but if the distance is greater than that it is prohibited due to
concern about interest.

The Rambam interprets the Gemara differently. He under-
stands that it is speaking about donkey drivers who come
from a place with inexpensive prices that still have not sold
their merchandise and in the meantime are in need of money.
Consequently, they borrow money under these conditions.
Since they benefit from this arrangement in ways other than
the mere fact that the money is paid in advance, it is not con-
sidered interest.

understand this to mean that the donkey drivers obtain better
prices by buying large quantities. Consequently, although they
do not earn any profit on this transaction, it is helpful to them
as they can receive a discount on other merchandise by pur-
chasing in volume (Ritva). Others suggest that they exchange
merchandise received from one supplier for the merchandise
of another, profiting from this exchange (Rav Hai Gaon).

HALAKHA

One who transports produce from one place to another
place - mprg’? oiprRn nive ]”71733: In the case of one who
was transporting produce from a place with inexpensive
prices to a place with expensive prices, and another said to
him: Give the produce to me now, and | will repay you with
produce of the same type at a specific time in the future, if he
currently possesses such produce it is permitted, and if not it
is prohibited (Rambam Sefer Mishpatim, Hilkhot Malve Veloveh
9:9; Shulhan Arukh, Yoreh De‘a 173:17).

Donkey drivers set prices in a place with expensive prices
according to another place with inexpensive prices —
bitt Dipnas wpii oipna ohvn i If wheat was selling
in one place at a price of four sea for a sela and in another
place at one sea for a sela, it is permitted to give money to a
merchant to buy it at the inexpensive price and bring it back
ata specific time, as long as the responsibility for loss or theft
is upon the buyer (Tosafot). Some rule that the practice is
permitted when the responsibility is upon the merchant if
he is reimbursed separately for his efforts (Rema). If they did
not stipulate a specific time by which he must provide the
produce, it is permitted in all cases, as this is merely a type of
agency (Shakh). Itis inappropriate for an important person to
engage in this practice.

With other types of merchandise the practice is prohib-
ited. It is suggested in Hokhmat Adam that nowadays, when
all types of merchandise are sold in large markets and are
always being traded, it would be permitted (Rambam Sefer
Mishpatim, Hilkhot Malve VeLoveh 9:7—8; Shulhan Arukh, Yoreh
De'a 17316, and in the comment of Rema).
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BACKGROUND

Kafri —»192: Kafri was a city near Sura. Apparently, in earlier
generations there was an important Jewish center there in
which the first Exilarchs lived. In a later period its importance
diminished as the city of Sura grew, and it remained only an
agricultural center serving the surrounding area.

LANGUAGE

Scraps [gerutaot] - nixv1: The source of this word is the
Greek yp01n, gruté, which means a collection of items of
little value, or a container in which these items are placed,
such as a dressing case or a vanity bag. In the language
of the Sages, it also can mean pieces of vessels and scraps
of metal.

Fields [bagei] - LN The source of this word is the Persian
bagh, whose primary meaning is a garden. In a broader sense,
it can mean a field or a valley.

NOTES

Metal scraps...with linen garments - jnws ’E;;...nixgﬂg:
According to the Ra‘avad, the reason for the difference
between these items and produce is that metal scraps and
linen garments were not commonly bought and sold. Con-
sequently, there was no organized market for metal scraps
and the reasons given to permit the practice of purchasing
items at the lower rate in effect in other places, as for donkey
drivers who sell grain, do not apply. It was also not common
totrade in linen garments, as householders generally sewed
garments themselves and therefore there was not a great
demand for them.

Who purchase branches of grapevines — x@aw wapT:
Most commentaries interpret this as Rabbeinu Hanane\ does
and explain that the Gemara is referring to someone who
purchases, in advance of the pruning, the wood that will be
pruned from the grapevines. The Ramban adds that at the
beginning of the year it is not yet known which branches will
have to be cut and which ones will remain for the following
year, so the sale does not relate to a specific item.

HALAKHA

Orchard — xp*172: It is prohibited for one to purchase the
fruit of an orchard before it is ready, as he would certainly be
paying a much lower price than he would pay for the fruit
were it fully ripe, and therefore the seller is actually paying
interest for receiving the money at the earlier date, as this
is not the ordinary way to purchase the fruit of an orchard
(Rema, citing Maggid Mishne). It is permitted to purchase a
calf at a reduced rate and to leave it with the seller until it
matures, with the stipulation that it will be in the possession
of the buyer even if it dies or becomes gaunt, as death and
sickness are common and it is as close to loss as it is to profit
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 8:5; Shulhan
Arukh, Yoreh De'a 173:10).

Those who purchase branches of grapevines - 'w2w71m1
Xwaw: It is prohibited for someone to pay the owner ofa
\/\neyard in advance in order to obtain a low price for dry
branches that will be pruned from the vine at the end of the
year, as it is similar to interest, unless the buyer works the
earth while the branches are still attached, so that it is as if he
purchased the tree for its branches (Rambam Sefer Mishpatim,
Hilkhot Malve VelLoveh 8:6; Shulhan Arukh, Yoreh De'a 173:11).

Those who guard fields — %2 0217 3277: It is prohibited
to add to the wages of the guard ofa ﬁeld vvho will receive
his payment immediately after the harvest, so that he will
wait to get paid until after the threshing and winnowing. This
prohibition applies unless he also assists somewhat in the
threshing (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh
8:7; Shulhan Arukh, Yoreh De'a 173:12).

68

BAVA METZIA - PEREK V * 73A - J) 9171 P

1993, YN 91K KD
M 27 DI KDY KW ]'mc
XN NDYIN 'v’w ’7»:71 ’mn‘v
XY ‘mwn Menm '7’7w1

XY T DTN

7T 2P Y27 YD 137 P KD
Y K 213 nikpILa NivyY
niwyY o372 ‘mymw M wpa
XD 227 It X9, s v’v:: 12
NIXEINA NTEYY 121 WP KT
273 ’mmw’ 27 i w1 2

o

27 979 Sxamwn oK 37 XD
A0 - 190 KW 1»::7'71 1v3,70K
3w B;gamgn .FI”? 03 UK D
BK DD K’? = XOvR P3N

Y )

37 77921 XM I3 W 37 WK
AT PDD W)T 27iN3

waw iy Senw b
AT KYIND 10T NP2
1:'7 XN - N‘? XY KYINT KON 1:’7

o) i3

PN IR ITY K317 N
Y7921 12 277 23 13007 s
NI Ty 15T Mvsw ohawn
nnbRwn AP MYSET XOVY
i XOWY NI A2 x’m

2923911 KT

The Gemara relates: In Sura, four se of wheat were going for
a sela, and in the nearby town of Kafri® they were going for six
sea for a sela. Rav gave money to donkey drivers to purchase
wheat in Kafri and accepted upon himself responsibility for any
accident that might happen on the way, rendering it permitted
for him to set a price according to the rate in effect in Kafri, and
he accepted five ses of wheat for one sela from them. The Gemara
challenges: Since he accepted responsibility for damage that
might occur as a result of an accident, the produce was his at the
time it was purchased, and therefore there was no loan. Conse-
quently, he should have accepted six seu for a sela. The Gemara
explains: An important person is different, as he has to be more
stringent with himself and more careful to avoid the appearance
of interest.

Rabbi Asi asked Rabbi Yohanan: What is the halakha about
doing so with metal scraps [bigerutaot]?* Is it permitted to make
an agreement to purchase metal scraps at the low rate in effect
elsewhere, just as it is permitted with wheat and other produce?
Rabbi Yohanan said to him: Rabbi Yishmael, son of Rabbi Yosei,
wanted to do so with linen garments" and Rabbi Yehuda HaNasi
did not allow him to do so. There are those who say a different
version of this exchange: Rabbi Yehuda HaNasi wanted to do so
with metal scraps, and Rabbi Yishmael, son of Rabbi Yosei, did
not permit him to do so.

With regard to one who wants to purchase the produce of an entire
orchard," in advance of the harvest, at a cheaper price, Rav pro-
hibits this practice and Shmuel permits it. The Gemara explains:
Rav prohibits it because in the future the produce will be worth
more, so it appears that the seller is paying interest to the buyer
for waiting before receiving the produce, and that has the appear-
ance of interest. And Shmuel permits it, as, since there can be
spoilage in the produce of the orchard and the buyer took upon
himself responsibility for any losses, it does not appear that the
seller is paying interest to the buyer for waiting before receiving
the produce, as the buyer may either gain or lose.

Rav Shimi bar Hiyya said: Rav concedes to Shmuel that an
arrangement like this would be permitted in a case where one
arranges to purchase young oxen at a later date, as their loss is
likely to be great. Since it is common for one to incur a discernible
loss when raising oxen, as some may die, this arrangement is
regarded as an investment.

Shmuel said to those who purchase branches of grapevines""

and pay in advance for the vine shoots that will be harvested later:
Since the risk in this transaction is small, it has the appearance of
interest and therefore you should turn over a bit of the land your-
selves, i.e., perform some labor in farming the orchard, so that you

acquire some of the land itself for yourselves, and by doing this

you become partners with the owner. And this action is necessary
because if you do not do this it will be like a Ioan for you and it
will be prohibited for you to accept the branches.

Similarly, Rava said to those who guard fields [bagei]" until the
harvest is complete and receive their wages from the crops when
the harvest is over: Go out and turn over some of the crops in the
threshing floor, and thereby assist the owners in their work in
order that the wages for your hire are not payable until that
time. If you assist in the actual farming work, the halakhic period
of your employment will continue until the processing of the
grain is complete, and according to the halakha that the obligation
to pay a person’s wage is incurred only at the end of the period
for which he was hired, it is then that the owners make a reduc-
tion for the guards by giving them the crops at a reduced rate,
and it is not payment of interest for delaying the wages that they
should have been paid earlier. Consequently, such an arrangement
is permitted.
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The Rabbis said to Rava: The Master, meaning Rava, consumes
interest. They explained: Everyone else who leases his field to a
sharecropper receives four kor of grain as payment, and the owners
accept this payment and remove the sharecropper from the field
in the month of Nisan. But the Master waits until the month of
Iyar and then takes six kor from them. Consequently, they accused
Rava of accepting an additional payment for waiting an extra month

to take back his field.

Rava said to them: On the contrary, you are the ones who are
acting unlawfully, as in truth all of the land is liened to the share-
cropper until he finishes working it and harvests all that he can
from it. If you remove sharecroppers from the field in Nisan you
cause them to lose a great deal, as they do not have enough time
to harvest all the produce from the field. I wait for them until Iyyar,
andin this way I enable them to profit a great deal." Consequently,
I act in accordance with halakha and receive a suitable payment
for leasing the field for the proper length of time, whereas you
deprive the sharecroppers of what is due to them, even though
you receive less direct remuneration.

The Gemara relates: A certain gentile mortgaged a house to Rav
Mari bar Rahel"* for aloan that Rav Mari had provided him. After-
ward, the gentile sold the house to Rava. Rav Mari waited for
twelve months of the year to pass, took the amount of money
necessary to pay rent for the house and brought it to Rava, who

was now the owner of the house. Rav Mari said to Rava: This

fact that I did not bring the rental fee for the house to the Master
until now is because an unspecified mortgage is in effect for a

period of one year. If that gentile wanted to remove me from the

house by paying back the loan, he could not remove me from it

until now. Consequently, the house actually belonged to me for that

year, and I was not required to pay rent. Now, since the gentile can

remove me from the house by repaying the loan, the house belongs

to you. Therefore, let the Master now take the rental fee for the

house for the coming year.

Rava said to him: Had I known that this house was mortgaged to
the Master, I would not have purchased it" at all, as I would have
given you the chance to purchase it first. Now, therefore, I will
act toward you according to the law of the gentiles, as I assumed
the rights previously held by the gentile. According to gentile law,
as long as the borrower does not remove the lender by paying
back the money, he also does not take a rental fee for the house,
as there is no prohibition against a gentile paying or receiving
interest. Therefore, I too will not take a rental fee for the house
from you until I remove you by forcing the gentile to pay the
money that is owed to you.

Rav Mari bar Rahel

- 771:11 93 ¥ 2%: Rav Mari bar Rahel was a

HALAKHA

| wait for them until lyyar and | enable them to profit
a great deal — 71293 1717 MIMYDY WK T 3T K30 XK
If sharecroppers are customarily removed from the land
in Nisan in exchange for a certain payment to the owner,
and a landowner allows his sharecroppers to stay in the
field until lyar in exchange for a larger payment, this is
permitted, because they can reap more grain during the
additional time, and therefore this is not interest (Rambam
Sefer Mishpatim, Hilkhot Malve Veloveh 8:8).

NOTES

A certain gentile mortgaged a house to Rav Mari bar
Rahel - w3 1122 x717 m’y 12wn ’7[11 93992 2% There is
much discussion among the commentaries and ruling
authorities with regard to the halakhic issue underlying
this incident. Some understand that Rava returned the
money to Rav Mari without concern for the prohibition of
interest because there was no legal relationship between
him and Rav Mari, but only between each of them and the
gentile. Consequently, there was no loan between Rava
and Rav Mari and no payment of interest (see Rashi). The
Ra'avad explains that the essential point is that since Rav
Mari's right to use the house resulted from his transaction
with the gentile, the case must be judged as if he were still
litigating with the gentile, and according to gentile law
there is no interest payment here, but rather a temporary
sale for an unspecified duration.

Had I known...I would not have purchased it — mi1 %
X031 M NL) X According to Tosafot, this case is
5|m||arto the ha/akha of one whose field borders the field
of his neighbor. Just as in that case, if the owner of the
field wants to sell it, he must offer it first to the neighbor
for him to purchase it, so too in this case, Rav Mari, as the
current resident, was entitled to the first offer to buy the
house. The Ritva understands that Rava’s willingness to
forgo the purchase was an act of piety beyond the letter
of the law (see Kiddushin 59a).In any case, it is pointed out
in a number of commentaries (Tosafot; Ritva; see also Beit
Aharon) that it appears from the context that Rav Mari did
not want to purchase the house.

PERSONALITIES
Rav Mari was a pious scholar who disseminated Torah in the

fourth-generation Babylonian amora. Apparently, Rav Mari was
the son of a gentile named Issur who married or kidnapped the
daughter of the great amora Shmuel. Issur eventually converted
and was considered a righteous convert and a distinguished
person in Israel. Since Issur converted when Rav Mari's mother
was pregnant with him, Rav Mari had the status of one who was

not conceived in sanctity but was born in sanctity. Therefore,

he was not considered related to his biological father, and was
consequently called by the name of his mother, Rahel.

name of various Sages. In particular, he was closely connected
with Rava through both business and friendship. Rava also pre-
pared him for public leadership in Babylonia.

Rav Mari had two sons who were also Torah scholars, Mar
Zutra and Rav Ada Saba. Historians, as well as the Talmud itself,
are in doubt with regard to whether there was only one person
with this name, or two different Sages with the same name
(see Tosafot).

397’1 PI5 - BAVA METZIA - PEREK V- 73B

HALAKHA

A certain gentile mortgaged a house to Rav Mari bar
Rahel - xmva v 67 m’y 12wn '7131 73 2% Ifa gen-
tile mortgages his courtyard to a Jew and then sells it to
another Jew, the one who holds the mortgage does not
have to pay rent to the buyer. Rather, he may live in the
courtyard until the gentile repays the entire loan, since
this is his right according to gentile law (Rambam Sefer
Mishpatim, Hilkhot Malve VeLoveh 7:6; Shulhan Arukh, Yoreh
De‘a172:5).
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BACKGROUND

Barnish - ©#73: Barnish was a city located near Sura and
Mehasya. Some suggest a connection between the name
of the city and the Burnitz, or Barnitz, River, which supplied
drinking water to Mehasya. Others interpret the name Bar-
nish as denoting a leader or elder, similar to the Hebrew
word parnas, which carries this meaning.

HALAKHA

They give people money for wine in Tishrei and they
select the wine in Tevet - '1’7 MIIDITNI KYIOK M2
nawa: Itis permitted to pay in advance for wine such that
the money will be supplied at the time the wine is ready
to be consumed, with the condition that the buyer receive
unspoiled wine. According to the Tur, this ruling applies
if the seller accepts responsibility only for spoilage, but if
he accepts responsibility for all potential losses, paying in
advance in this manner is prohibited. The Derisha deems
it permitted even in such a case (Rambam Sefer Mishpatim,
Hilkhot Malve VeLoveh 8:10; Shulhan Arukh, Yoreh Dea173:13).

They would pour an extra jug for him - ssv .'-I*’? =b1"
X913: It is prohibited for a borrower to give a lender at
the time of repayment more than the borrower was given
initially, even if the borrower did this of his own volition, and
even if he did not say explicitly that the extra payment is
connected to the loan. The Rema rules that if the money was
not given as a loan but as payment for a sale, it is permitted,
provided he does not state explicitly that he is giving an
additional payment (Rambam Sefer Mishpatim, Hilkhot Malve
Veloveh 8:9; Shulhan Arukh, Yoreh De'a 160:4).

Whoever pays the tax may consume the produce of the
land — xyI% bish KPOL T RD: In a place where it is
the law of the kmgdom that if the owner of a field does not
pay the property tax the field goes into the possession of
the one who does pay the tax, if the owner of the field runs
away and another pays the tax and then enjoys the field's
produce, this is permitted. This is not theft but rather the law
of the kingdom (Rambam Sefer Nezikin, Hilkhot Gezeila 5:5;
Shulhan Arukh, Hoshen Mishpat 369:10).

The document of these people lies in the treasury of the
king - x:'vm KDL NTTIMPITI: If the king decrees that
one WhO pays a tax on behalf of another person is entitled
to force him to work, then if someone comes and pays the
tax on behalf of another Jew, he may force him to work,
even in excess of the value of the tax. Nevertheless, he may
not force him to perform degrading labor (Rambam Sefer
Nezikin, Hilkhot Gezeila 5:16 and Sefer Kinyan, Hilkhot Avadim
1:8; Shulhan Arukh, Yoreh De‘a 267:16 and Hoshen Mishpat
369:11).

LANGUAGE

Fortress [akra] — x7px: From the Greek dxpa, akra, meaning
fortress. The Gemara here is apparently referring to a village
situated near a local fortress or located on the Shanvata
River.

Jug [kufita] - xm22: It is clear from the context that this
term refers to a small vessel used for containing liquids. It
could be from the root kaf, peh, peh, which is similar to the
word kaf, meaning spoon. Others suggest that it is from
the Greek kdmeMov, kupellon, meaning a small vessel or
agoblet.

Taxes [taska] — Xpow: From the Latin taxa, meaning land
tax, or a tax on services.

Tax [karga] - N3 From the Middle Persian harg, meaning
duty or tribute. In the Talmud this normally refers to a poll
tax levied on all the inhabitants of a country.

Document [moharak] — pyin: From the Middle Persian
muhrak, meaning a document, or specifically a document
of purchase.
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The Gemara relates: Rava of Barnish® said to Rav Ashi: The
Master sees the Sages who consume interest, as they give people
money for wine in the month of Tishrei, and they select the wine
later, in the month of Tevet." Had they taken the wine immediately
upon payment, there is a chance that it would have spoiled. Now,
in return for paying for the wine in advance, they receive the benefit
of guaranteeing that the wine they receive will not be spoiled. Rava
of Barnish understood that this benefit, received in exchange for
advance payment, is a form of interest.

Rav Ashi said to him: They too gave the money at the outset for
wine, but they did not give it for vinegar. That which was wine at
the outset is still wine, and that which became vinegar was vine-
gar when they paid for it but they did not know it. It was at that
time of selection that they merely selected the wine that they had
paid for previously. Since they agreed to buy wine, not vinegar, the
benefit of actually receiving wine does not constitute interest.

The Gemara relates: Ravina would give money in advance to the
people of the fortress [akra]" at the river Shanvata in order to buy
wine to be supplied after the grape harvest, and when they supplied
the wine they would pour an extra jug [kufita] of wine for him"
as a gift, although there was no stipulation between them requiring
this. Ravina came before Rav Ashi to ask whether this involved
interest. Ravina said to him: Is it permitted to do this? Rav Ashi
said to him: Yes, it is permitted, as they forgo payment for the extra
wine to your benefit in order to maintain good relations with you.
Since the additional wine is not provided as consideration for the
advance payment, there is no problem of interest.

Ravina said to him: But the land is not theirs. The people of
the fortress at Shanvata worked land belonging to others who
abandoned their fields because they could not pay the real estate
taxes. The people of the fortress paid the taxes and were therefore
able to use the fields. Ravina was concerned that perhaps they
did not own the grapes and were therefore unable to forgo payment
for the additional amount as it did not belong to them. Rav Ashi
said to him: The land is liened to the king as payment for the
taxes [letaska],' and the king says: Whoever pays the tax may
consume the produce of the land." Consequently, the ones who
pay the taxes have ownership of the wine by dint of the law of
the kingdom.

The Gemara relates that Rav Pappa said to Rava: Let the Master
see these Sages who pay money for the tax [akarga]" on behalf
of other people and afterward make them work more than is
reasonable" for the amount of money they paid. Rava said to
him: Now, if I were dead I could not say the explanation of this
matter to you, so it is good that you asked me while I am still
alive, as I know that this is what Rav Sheshet said: The document
[moharkayyhu]" of servitude of these people lies in the treasury
of the king," i.e., all of his subjects are considered his servants,
and the king said: The one who does not pay the head tax shall
serve the one who does pay the head tax, and consequently, by
dint of the law of the kingdom they can have them work as much
as they want.

NOTES

Who pay money for the tax on behalf of other people and
make them work more than is reasonable — ...x312% "1t 1271
"9 1713 172wwn: In many of the commentaries it is explamed
that Rav Pappas question was with regard to whether it is
permitted to make these people work, and Rava responded
that it is permitted based on the principle that the law of the
kingdom is the law, as the king had decreed that those who

pay taxes would be the masters of those who did not pay.

Others interpret Rav Pappa’s question differently and suggest
that he was concerned with the prohibition of interest, as the
employers had paid the tax on behalf of the workers and then
made the others work more than the value of the tax, which
could be deemed as a payment of interest on a loan. According
to this explanation, Rava answered that this should not be seen
as a loan but rather a complete acquisition of a servant for a
limited time.
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The Gemara relates: Rav Se’oram, the brother of Rava, would
forcefully seize people who were not acting properly and have
them carry Rava’s sedan chair." Rava said to him: You acted
correctly, as we learn: If you see a Jew who does not behave
properly, from where is it derived that you are permitted to have
him work as a slave?" The verse states: “Of them you may take
your slaves forever; and over your brothers” (Leviticus 25:46). It
is derived from the conjunctive “and” linking the two clauses of
the verse that there are circumstances where it is permitted to
treat a fellow Jew as if he were a slave. One might have thought
that this is the halakha even if a Jew acts properly. To counter
this, the verse states in the continuation: “And over your brothers
the children of Israel you shall not rule, one over another, with
rigor.®

Rav Hama said: With regard to one who gave money to another
to purchase wine for him," and the other, i.e,, the agent, was
negligent and did not purchase it for him, the agent must pay
the one who gave him the money according to the going rate of
wine in the port city of Zolshefat,® where the main wine market
was located, and he must purchase the wine according to the price
in that market even if it is more expensive than the amount he
was given initially.

Ameimar said: I said this halakha before Rav Zevid of Neharde’a,
and when he heard it he said: When Rav Hama said this, he said
that statement in a case where the buyer asked the agent to pur-
chase wine without specification concerning exactly which wine
he wanted. But if he said to the agent: Buy this specific wine for
me, the agent who neglected to buy the wine is not obligated to
buy it at a higher price later, as when he was sent to buy it initially,
who says that the owner would have sold it to him? The one
who gave the money to the agent was aware of the fact that the
agent may not be able to successfully purchase that specific wine.
Consequently, the obligation of the agent is simply to return
the money, and nothing may be added to that sum, due to the
prohibition of interest.

Rav Ashi said: Even if he asked the agent to buy wine without
specification, the agent is also not obligated to buy wine later for
more than the amount he was given. What is the reason for this?
The implicit obligation that the agent accepted upon himself, to
pay the one who hired him with wine of a higher value than the
amount of money he received, is a transaction with inconclusive
consent [asmakhta),® as any situation where one will have to pay
more money than he received is similar to the payment of a fine,
and the acceptance of an asmakhta does not effect acquisition,
as his acceptance is assumed to be insincere.

The Gemara asks: And according to Rav Ashi, in what way is this
case different from that which we learned in a mishna (104a)
concerning a rental agreement for land, in which a sharecropper
agreed to cultivate a field in return for a share of the produce and
wrote: If I let the field lie fallow and do not cultivate it, I will
pay with the best-quality produce? In that case, the sharecropper
agreed to pay the amount he caused the owner to lose due to his
lack of activity, and it was not ruled an asmakhta. The Gemara
answers: There, the matter is in his power, as he can decide
whether to work the field or not to work it.

Zolshefat — usw’w There are several versions of this name,
including Lolshefatand Volshefat. It was apparently an important

commercial city on the Tigris River.

Transaction with inconclusive consent [asmakhtal
An asmakhta refers to an obligation that one undertakes but
does not expect to be called upon to fulfill, such as when a

BACKGROUND

seller agrees to pay exaggerated penalties if he fails to deliver
merchandise by a specified time. The Sages disagreed as to
whether such a commitment is binding. One who forces another
who made that type of commitment to honor his commitment
and pay those penalties is, by rabbinic decree, considered a
robber, according to the opinion that says the commitment is
not binding.

- XD

NOTES

Have them carry Rava’s sedan chair - X133 1'!'7'7”:7?:

Some explain that Rav Se'oram paid them wages for this
work, and the question was simply whether it is permit-
ted to have a Jew perform such a degrading task. Rava
responded that it is permitted to have one who does not
behave properly perform such a task, as this serves as a
sort of punishment for the improper deeds that he has
committed (Torat Hayyim).

HALAKHA

Having someone work who does not behave properly -
T2 312 1KY 3 MAYw: [tis permitted to forcibly sub-
jugate people who do not behave properly and compel
them to work (Rambam Sefer Kinyan, Hilkhot Avadim 1:8;

Shulhan Arukh, Yoreh De'a 267:15).

You shall not rule one over another with rigor - 1710 xh
7193 12: Itis prohibited to force a Jewish slave to perform
labor that is typically performed by Canaanite slaves. A
worker who hired himself out of his own volition may be
given any kind of labor, since he accepted it upon himself
(Rambam Sefer Kinyan, Hilkhot Avadim 1:7).

One who gave money to another to purchase wine for
him — wyam 7% jarnb myan e T o N In the
case of one who gives money to a manager in order to
purchase merchandise in exchange for half of the profit,
where the manager did not use the money and did not
make the purchase, the investor has no monetary claim
against the manager, but only a grievance. If there are
witnesses that the manager purchased merchandise with
the money and subsequently sold it, then he must pay the
investor. All this applies if he acted as the manager for free
or accepted upon himself to work for a specific time. If
someone paid his agent a wage or hired him as a contrac-
tor and he did not do what he was hired to do, the agent
must pay the one who hired him the profit that he would
have earned (Rambam Sefer Mishpatim, Hilkhot Sheluhin
VeShutafin 7:6; Shulhan Arukh, Yoreh De‘a177:40 and Hoshen
Mishpat183:1, and see Netivot HaMishpat there).
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HALAKHA

Three who gave money to one - 'rn'7 mramT xn’m 2 If
three people gave money to one individual to buy merchan-
dise for them, and the money was intermingled, and he then
purchased merchandise using only part of the money, even
if the intent of the agent was to purchase the merchandise
on behalf of only one of the three, the purchased merchan-
dise belongs to all of them and they divide it proportionally
according to the monetary contribution of each person. The
Rema explains that if at the time of purchase the agent explic-
itly states that he is making the purchase on behalf of one of
them, then the one for whom he made the purchase acquires
all the merchandise.

If each person’s money was wrapped and sealed separately,
if the agent makes the purchase using the money of only one
individual, the purchased merchandise belongs to that person,
even if the agent intended to purchase the item for all of them,
in accordance with the opinion of Rava (Rambam Sefer Kinyan,
Hilkhot Mekhira 7:13—14; Shulhan Arukh, Hoshen Mishpat 1842,
and in the comment of Rema).

Marker effects acquisition — xup xwE: If two people
agreed upon a price for merchandise, and the buyer labeled
the goods with a marker so that it would be clear that they
belong to him, even if he still has not paid for his purchase, if
one of them reneges on the sale, he receives upon himself the
curse: He Who exacted payment. If it is the local custom that
placing such a marker effects a full acquisition, the transac-
tion is deemed complete and neither of them can renege.
This is also the halakha for any symbolic action that traders
are accustomed to using to finalize purchases, such as the
transference of a small coin to the seller, or shaking hands,
or, where it is customary, giving the buyer the key to the
property (Rambam Sefer Kinyan, Hilkhot Mekhira 7:6; Shulhan
Arukh, Hoshen Mishpat 201:1, and in the comment of Rema).

If two actions were lacking....if three actions were lacking -
w’vw .o e If the seller has in his possession the same
type of item as the one he is selling, even if the latter is not
ready for sale, it is permitted for him to set a price for the future
delivery of a quantity of that item up to the amount he has in
his possession, even though the market price has not been
set. This is the halakha only if one or two actions are lacking
in order to complete the item, but if three actions are lacking
such a practice is prohibited, in accordance with the opinion
of Rav (Rambam Sefer Mishpatim, Hilkhot Malve Veloveh 9:2;
Shulhan Arukh, Yoreh De‘a 175:4).

NOTES
He purchased the item for one of them, he has purchased it
for all of them — 1‘1'71:17 i 'InL) 131 Even if he explicitly stated
that his intention was to purchase the item on behalf of only
one of them, his statement does not affect the ownership of
the item (Ramban).

This marker [situmta] — Xnmwo *Xi: The commentaries
differ on the precise definition of the term situmta. Some
suggest that it was a type of seal that merchants impressed on
vats containing merchandise after they and the buyer agreed
on the terms of a sale (Rashi; Rabbi Zekharya Agamati, citing
Rabbi Barukh HaSefaradi). Others explain that the custom
was to close the sack or the opening of the vessel containing
merchandise that had been reserved by a particular buyer
(Ra'avad). Others suggest that it was a coin without an image
impressed on it that the buyer gave to the seller as a sign of
completion of the transaction (Rabbeinu Hananel).

LANGUAGE

Marker [situmta] — KO Some hold that the source of
this word is the Greek ovveqpa suntheéma, which means a
mutual agreement as well as a symbol or item that is used
to mark the completion of a transaction (Rabbi Binyamin
Musafya).
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By contrast, here, the matter is not in his power to determine
whether or not to buy the wine, as perhaps the owner will not sell
it to him.

§ Rava said: In the case of these three people who gave money to
one" individual in order for him to purchase an item for them and
he purchased the item for only one of them, he has actually pur-
chased it for all of them." All three share ownership of that which
was purchased, and the one for whom the item was purchased does
not have any additional claim on the merchandise. And we said this
ruling only when the agent did not wrap up and seal each person’s
money separately but rather put all of the money in one bundle. But
if he wrapped up and sealed each person’s money separately and
spent the money of only one of them, he purchased the item only
for the one for whom he purchased it, and he did not purchase
the item for those for whom he did not purchase it.

Rav Pappi said in the name of Rava: In this case of labeling an item
with a marker [situmta],"* which was commonly used to indicate
that specific merchandise had been sold, even though the buyer
had not yet paid and the item was still located in the seller’s ware-
house, the labeling effects acquisition" of the merchandise for the
buyer. The Gemara asks: With regard to what halakha was this
said? What is the significance of this acquisition? Rav Haviva said:
It means to actually effect acquisition, in other words, that the
merchandise belongs to the buyer for all intents and purposes.

But the Rabbis said: It effects acquisition only concerning a case
where one of the parties withdraws from the transaction and is
required to accept upon himself the curse of: He Who exacted
payment from the people of the generation of the flood, and from
the people of the generation of the dispersion, i.e., that of the Tower
of Babel, will in the future exact payment from whoever does not
stand by his statement (see 44a). The court does not force the parties
to complete the transaction but applies the curse to the one who
withdraws for his lack of integrity.

The Gemara concludes: And the halakha is that a marker effects the
acquisition of the item only in that one who withdraws from the
transaction is required to accept upon himself the curse: He Who
exacted payment. But in a place where the custom is that it actu-
ally effects the acquisition of the item, it actually effects acquisition
ofit, as the halakha recognizes the legitimacy of the local custom.

§ The mishna teaches that if the seller was first among the reapers,
he may set a price with the buyer only when the produce he has is
ready for delivery. Rav says: If only two actions needed to complete
the labor to prepare the produce were lacking, he may set a price,
as the produce is viewed as if it had already been prepared. But if
three actions were lacking," he may not set a price, as the item is
still not considered prepared, and the setting of a price in advance
creates a concern of interest. And Shmuel says: If the actions needed
to complete the labor are to be performed by human hands, then
even if one hundred actions were lacking, he may set a price, but if
the necessary actions must be accomplished by the hand of Heaven,
then even if one action is lacking, he may not set a price.

The Gemara challenges Rav’s opinion. We learned in the mishna
that he may set a price on a stack of grain. But there are still several
actions that are lacking: Placing it in the sun to dry, and threshing,
and winnowing. There are three actions that are lacking, and yet
the mishna rules that he may set a price. The Gemara responds:
The mishna is discussing a case where he already placed it in the
sun and it dried. Consequently, there are only two actions that
are lacking.
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The Gemara asks: And according to Shmuel, who says: If the
actions remaining are to be accomplished by the hand of Heaven
even if only one action is lacking he may not set a price, how does
he explain the mishna? In the case of the mishna the produce is
lacking winnowing, which is done by the hand of Heaven, since
winnowing can be done only when there is wind. The Gemara
answers: It is possible to winnow with sieves when the wind is
not blowing. Although this is done only in exigent circumstances,
since it is possible to perform the action entirely by human hands,
it is permitted to set a price.

The mishna teaches that one may set a price for a large basket
of grapes. Based on this, the Gemara challenges the opinion of
Rav: But there are still several actions that are lacking: Warming
in a stack, bringing the grapes to the winepress, treading upon
them, and drawing the wine out into the pit where it is stored. The
Gemara answers: This can be explained as Rabbi Hiyya teaches,
concerning a difficulty raised from the next clause of the mishna,
that the mishna is not discussing setting a price on olives immedi-
ately after they were picked but rather for a stack [hakomer]* of
warmed olives, and here also, it is speaking about a price for a
stack of warmed grapes.

The Gemara challenges: But there are three actions that are lack-
ing. The Gemara explains: The mishna is discussing a place where
the local custom is that the one who purchases the grapes is the
one who draws the wine out of the winepress. Consequently, there
are only two actions remaining to complete the labor before the
merchandise will be ready for purchase.

The mishna teaches that one may set a price for a vat of olives.
Based on this, the Gemara challenges the opinion of Rav: But
there are still several actions that are lacking: Warming the olives
in a stack, bringing the olives to the olive press, pressing them,
and drawing the oil out into the pit where it is stored. The Gemara
answers: Rabbi Hiyya teaches a baraita with a different version
of the statement, which reads: For a stack of olives that has
already been warmed. The Gemara challenges: But there are
three actions that are lacking: Bringing the olives to the olive
press, pressing them, and drawing the oil. The Gemara explains:
The mishna is discussing a place where the local custom is
that the one who purchases the olives is the one who draws
the oil.

The mishna teaches that one may set a price for the clumps of
clay prepared for use by a potter. Based on this, the Gemara
challenges the opinion of Rav: Why is this permitted? But there
are still several actions that are lacking: Rolling them out to the
proper size, drying them, putting them into the kiln,® burning
them, and removing them from the kiln. The Gemara answers:
The mishna is discussing a case where they were already rolled
and dried. The Gemara challenges: But there are three actions
that are lacking. The Gemara explains: The mishna is discussing a
place where the local custom is that the one who purchases the
clumps of clay is the one who removes them from the kiln.

The mishna teaches that one may set a price for plaster after he
has sunk it in the kiln. Based on this, the Gemara challenges the
opinion of Rav: Why is this permitted? But there are still several
actions that are lacking: Burning it, and removing it from the kiln,
and grinding it. The Gemara answers: The mishna is discussing a
place where the local custom is that the one who purchases the
plaster is the one who grinds it. The Gemara asks: And according
to the opinion of Shmuel, who says that if all actions that remain
are to be done by human hands even if one hundred actions are
lacking one may set a price, why do I need the statement that this
applies only after he has sunk it in the kiln? The Gemara answers:

Say: When it is fit to be sunk in the kiln.

LANGUAGE
Stack [komer] - 1mi2: The root of the word is kaf, mem, reish,
which means heated. It is used in Arabic and also in biblical
Hebrew, as in the phrase in the verse: “His heart yearned
[nikhmeru rahamav]” (Genesis 43:30). A komer is a heap of
fruit that was left for a time until it became heated as the
process of fermentation began.

BACKGROUND
Putting them into the kiln - xgms'? *'Wx_!: Sometimes
the clumps of clay were put into ovens and were not com-
pletely baked but were simply warmed until they were dry
enough that they would be easy to transport.
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HALAKHA

Clumps of clay prepared by a potter — ¥ 5!0 [=ip'g8
A price can be set for the future delivery of clumps of
clay if the only preparation for the sale that is yet to be
completed is taking them to the oven and firing them.
If the local custom is to fashion pottery from ordinary
black earth, the price for future delivery can be set even
before the earth is fashioned into clumps (Rambam Sefer
Mishpatim, Hilkhot Malve Veloveh 9:1).

NOTES

One may not set a price for the clumps of clay pre-
pared by a potter - 1¥# b oy»a by opois px: The
reason for this is there are many possible scenarios that
could result in a loss from the time of mixing the clay
until the work is complete (Ritva).

BACKGROUND

Black earth and white earth — 1291 vine 19v: Inexpen-
sive pottery was often made from earth or from clay
mixed with earth, giving it a black color. This type of
clay was found in many places in Eretz Yisrael and it was
easy to obtain at all times and in all places. White earth
was superior material with a lighter color, perhaps what
is known today as kaolin or china clay; and high-quality
pottery, such as porcelain ceramics, was made from it.
White earth was found only in a few places and was
very expensive.

Kefar Hananya...Kefar Shihin — privg 192...x01 192:
These two towns, located in the Lower Galilee north
of the Sea of Galilee, were large centers of the pottery
industry. The pottery vessels made there were generally
simple and thick vessels that were difficult to break.

Perek V
Daf74 Amudb

HALAKHA

Who gave money to sellers to buy jewelry for his
betrothed’s dowry — mm’? n 2771: [fone paid money
for merchandise wwthout st\pu\atmg that he was setting
a price at the highest rate, and the price fell before he
received the merchandise, he receives the merchandise
at the price that was in effect at the time that the pay-
ment was made, and if the buyer or seller withdraws
from the sale, he receives the curse: He Who exacted pay-
ment (Rambam Sefer Mishpatim, Hilkhot Malve Veloveh
9:5; Shulhan Arukh, Yoreh De‘a 175:7).

LANGUAGE
Dowry [neduneyal] - xm: This is apparently related to
the biblical term nadan (Ezekiel16:33), and it is most likely
a synonym for mohar, meaning dowry. The term also
can be used to refer to the possessions that a woman
brings into the house of her husband when they marry.
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§ The mishna teaches that one may set a price for the clumps of
clay prepared for use by a potter." The Sages taught: One may
not set a price for the clumps of clay prepared for use by a potter"
until they are fully formed; this is the statement of Rabbi Meir.
Rabbi Yosei says: In what case is this statement said? It is said
with regard to white earth from which superior clay pottery
is made, but with regard to the simple and inexpensive black
earth,® from which ordinary clay pottery is made, such as that of
Kefar Hananya and its environs, or that of Kefar Shihin and its
environs,® one may set a price immediately, since even if this
one does not have any in his possession, that one does have it, as
black earth is a common commodity.

The Gemara relates: Ameimar gave money to a seller of clumps of
clay only from the time that the clay was brought into his house. In
accordance with whose opinion did he act? If he acted in accor-
dance with the opinion of Rabbi Meir, doesn’t Rabbi Meir say that
one may not set a price until they are fully formed, but there is no
need to wait until the merchandise is delivered to his house? And if
he acted in accordance with the opinion of Rabbi Yosei, doesn’t
Rabbi Yosei say that one may set a price at any time, as even though
this one does not have any, that one does have it? The Gemara
answers: Actually, he ruled in accordance with the opinion of
Rabbi Yosei, but in Ameimar’s locale earth suitable for making
clay was scarce, so much so that even black clay was not common.
Consequently, if the clay was brought into his house, he relied on
this and gave the seller the money, but if not, he did not rely on it.

§ The mishna teaches that one may set a price with him for manure
on any of the days of the year, and that Rabbi Yosei permitted this
only if he already had a pile of manure in his dunghill, whereas the
Rabbis permitted it in all cases. The Gemara asks: The statement of
the Rabbis is identical to the statement of the first tanna, so what
is the reason to repeat it? Rava said:

The practical difference between them is with regard to the rainy
season. According to the first tanna one may set a price for the
future delivery of manure at any point in the year, including the rainy
season, but according to the Rabbis one may not arrange for the
delivery during the rainy season, because manure is not commonly
available then.

§ The mishna teaches: One may set a price at the highest rate,
meaning he may set a price for the future delivery of produce and
stipulate that if the market rate falls below the agreed-upon price,
he will purchase the product according to the lowest price in effect
in the market at any point during the year, which is the price that
will provide the highest amount of merchandise for the amount
he agreed to pay.

The Gemara relates: There was a certain man who gave money
to sellers to buy jewelry for his betrothed’s dowry [linduneya]"
on behalf of his father-in-law, as his intended father-in-law made
him an agent to buy the jewelry for part of the dowry. The betrothed
man stipulated with the sellers that they would provide the jewelry
in time for the wedding. Ultimately, the jewelry for the dowry
became less expensive, as the price fell. The betrothed man wanted
to retract his commitment to buy the jewelry at the higher price. The
parties came before Rav Pappa for a ruling. Rav Pappa said to the
betrothed man: If you set a price with the seller to buy the jewelry
at the highest rate, i.e,, the largest amount of jewelry for the price
you are willing to pay, then take the jewelry at the present price. But
if not, take it at the price that you set initially.
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The Sages said to Rav Pappa: And if he did not set a price at the
highest rate, must he take the merchandise at the price he set
initially? This is a case where he paid money, and giving money
alone does not effect acquisition. Rav Pappa said to them: I did
not mean that it was an actual acquisition; rather, I also agree that
giving money does not effect acquisition. What I said was with
regard to accepting upon himself the curse: He Who exacted
payment. If the betrothed man set a price at the highest rate the
buyer is in the right, and if so, the seller is the one who retracted,
and therefore the seller accepts upon himself the curse: He Who
exacted payment. But if the betrothed man did not set a price at
the highest rate, then the betrothed man, i.e, the buyer, is the one
who retracted, and therefore the buyer accepts upon himself the
curse: He Who exacted payment.

Ravina said to Rav Pappa: From where do you know that the
ruling of the mishna, i.e., that if he did not set a price according to
the highest rate he must acquire the merchandise at the price he
set initially, is in accordance with the opinion of the Rabbis who
disagree with Rabbi Shimon and who say that giving money
does not effect acquisition? And even so, they hold that ifhe set
a price at the highest rate, he takes it at the current price, and if
he did not set a price at the highest rate, he takes it at the price he
set initially.

Perhaps the ruling of the mishna is in accordance with the opinion
of Rabbi Shimon, who says that giving money effects acquisi-
tion, and therefore if he set a price at the highest rate, he takes
it at the current price, and if he did not set a price at the highest
rate, he takes it at the price he set initially, since giving money
effects acquisition. But according to the opinion of the Rabbis,
whether he set a price at the highest rate or did not set a price
at the highest rate, he takes it at the current price, because a
person’s intention is always to acquire merchandise at the least
expensive price.

Rav Pappa said to him: Say that Rabbi Shimon said his ruling
that giving money effects acquisition in a case where there was
one price, i.e, the price did not change in the meantime. Did
he say his ruling where there were two prices? Certainly Rabbi
Shimon will concede that the buyer can withdraw from the sale if
the market price changes. As, if you do not say so, then the curse:
He Who exacted payment, will not apply to the buyer under any
circumstances according to the opinion of Rabbi Shimon.

And if you would say: Indeed, the curse: He Who exacted pay-
ment, never applies to a buyer according to the opinion of Rabbi
Shimon, isn’t it taught in a baraita: Rabbi Shimon says: Even
though the Sages said that when one party takes possession of a
garment, the other party acquires a gold dinar, but when one party
takes possession of a gold dinar, the other party does not acquire
a garment, in any case, that is what the halakha would be. But
the Sages said with regard to one who withdraws from a trans-
action where one party performed an act of acquisition by pulling
the gold dinar into his possession: He Who exacted payment
from the people of the generation of the flood, and from the
people of the generation of the dispersion, and from the inhabit-
ants of Sodom and Gomorrah, and from the Egyptians in the Red
Sea, will in the future exact payment from whoever does not stand
by his statement.

Rav Pappa clarifies: What is the meaning of: In any case? Does it
not mean that there is no difference whether it is the buyer and
there is no difference whether it is the seller who withdraws from
the sale, that either way he accepts upon himself the curse: He
Who exacted payment? Rather, it must be that when Rabbi
Shimon is saying that giving money effects acquisition, he is
referring to a case where there was one price, butin a case where
there were two prices he did not say it.
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HALAKHA

A person may lend wheat to his sharecroppers in
exchange for wheat for...seeding - oI} NN DX 11'77:
y'ﬂ'? ponaporn: One may lend grain to h|s sharecropper a
seafora seq, for the purpose of seeding in a place where
the local custom is that the sharecropper provides the
seed and if he has no seed the landowner can remove
him. In a place where it is customary for the owner of the
field to provide the seed, if the sharecropper already went
down into the field to begin farming it, lending him grain
under these terms is prohibited (Rambam Sefer Mish-
patim, Hilkhot Malve Veloveh 10:5; Shulhan Arukh, Yoreh
Dea162:4).
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But let Rav Pappa derive, the father-in-law initially made the
betrothed man an agent - XYpwn M oyt Y pism:
The early commentaries d\sagreed about the meaning of this
suggestion. Some hold that since the agent, i.e,, the betrothed
man, did not set a price at the highest rate, he is an agent who
acted to the detriment of the one who appointed him, and he
must therefore accept upon himself either the loss or the curse:
He Who exacted payment (Ra'avad). The Ramban and others
distinguish between two cases: If the agent deviates somewhat
from the instructions of the one who appointed him, then the
responsibility is upon the agent, but if he does not deviate at
all, the responsibility is upon the one who appointed him, and
the one who appointed the agent receives the curse: He Who
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NOTES

Rav Aha, son of Rava, said to Rav Ashi: Butlet Rav Pappa derive
this halakha in the case of the dowry employing a more straight-
forward reasoning: The father-in-law initially made the betrothed
man an agent," and since he was an agent, the father-in-law could
say to him: I sent you to act for my benefit, not to my detriment.
Purchasing the jewels at a more expensive price is to the detriment
of the father-in-law, and therefore the agency and the sale itself
are nullified. Rav Ashi said to him: It is speaking here about a
case where the father-in-law did not actually make him an agent.
Rather, the betrothed man was a merchant who buys and sells"
merchandise. The father-in-law understands that he engages in
commerce and that he will not always profit from his trading.

MI SHNAA person may lend wheat to his share-

croppers in exchange for wheat, for the
purpose of seeding,” meaning that he may lend them a quantity
of wheat with which to seed the field, and at harvest time the
sharecropper will add the amount of grain that he borrowed to
the landowner’s portion of the yield. But he may not lend wheat
for the sharecroppers to eat and be paid back with an equivalent
quantity because this creates a concern about interest, as the price
of wheat may rise. As Rabban Gamliel would lend wheat to his
sharecroppers in exchange for wheat, for purposes of seeding,
and if he lent it at a high price and the price then fell, or if he
lent it at an inexpensive price and the price subsequently rose,
in all cases he would take it back from them at the inexpensive
price. But this was not because this is the halakha; rather, he
wanted to be stringent with himself.

The Sages taught in a baraita: A person
GEMARA =% 2% P

may lend wheat to his sharecroppers in
exchange for wheat, for the purpose of seeding. In what case
is this statement said? It is said when the sharecropper has
not yet gone down into the field to begin to work, but if he had
already gone down into the field to begin to work, lending him
wheat under these terms is prohibited. The Gemara asks: What
is different about the tanna of our mishna," who does not
differentiate between whether the sharecropper went down or
did not go down, and what is different about the tanna of the
baraita, who does differentiate between whether he went down
or he did not go down?

Rava said: Rabbi Idi explained the matter to me: In the locale of
the tanna of our mishna, the local custom was that the share-
cropper would provide the seeds, and therefore, whether he

went down or did not go down, as long as the sharecropper has

not put the seeds into the field the landowner can remove him

from the field. Consequently, in a case where the landowner gives

the sharecropper the seeds, he sets the terms of the sharecropping

tenancy, and when the sharecropper goes down into the field, he

goes down into the field for less than this," under the agreement

that he will reduce his share of the crop in order to return the seed

to the landowner.

exacted payment. Others hold that in a case like this neither the
one who appointed the agent nor the agent himself receives
the curse: He Who exacted payment.

A merchant who buys and sells - 13123 1217 X303: The
geonim explain that the betrothed man was a merchant, and
therefore he did not make the purchase as an agent of his
father-in-law but rather on his own behalf, and therefore he is
viewed as the one effecting the transaction.

What is different about the tanna of our mishna, etc. - *xn
191 177 X3R KW In truth, there is no difficulty here, as it is
possible to S|mply answer that the baraita clarifies the vague
language of the mishna, and that therefore there is no discrep-
ancy. Nevertheless, since the talmudic Sages knew that there
are differences in opinion, they asked about the difference and
explained the details (Ritva).

When he goes down into the field he goes down for less
than this — 51 )P 270 vx:’? mmaxp2: The Ra'avad writes
that also in this case, if the owner of the field established the
seeds as a complete loan for a specific time, it would also be
prohibited due to interest.
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By contrast, in the locale of the tanna of the baraita, the landowner
is the one who would provide the seeds, so if he has not yet gone
down into the field the landowner can remove him, and therefore,
when he goes down into the field, he goes down for less than this.
But if he went down, and therefore the landowner can no longer
remove him, lending him wheat under these terms is prohibited,
because he took upon himself in advance to work the field without
receiving seeds from the owner of the field. Consequently, these
seeds that he then receives are like a loan and the prohibition of
interest applies.

§ The Sages taught: A person may say to another:

Lend me a kor of wheat, and the lender may set a price for him,"™
stating that the borrower must repay the wheat in the future accord-
ing to the value of wheat at the time of the loan. If, by the time the
borrower must repay the loan, the wheat depreciates in value, he
gives the lender a quantity of wheat equivalent to what he borrowed,
and if it appreciates, he gives the value of the wheat he borrowed
as per the market rate when he borrowed it, as agreed, but no more.

The Gemara questions this ruling: If the price of wheat depreciates,
why should it be permitted for the borrower to pay him with wheat
worth less than the value of the amount he borrowed? But he fixed
a price at the time of the loan, and therefore the borrower owes
him this amount of money. Rav Sheshet said: This is what the
tanna is saying: If the lender did not set a price but merely lent him
wheat, and it depreciates in value, the lender takes his wheat, as they
did not agree that the borrower must repay the wheat according to
its value at the time that the loan was taken out. But if it appreciates
in value, the borrower gives the value of the wheat he borrowed
as per the market rate when he borrowed it, in order to avoid the
payment of interest.

MI S H N A A person may not say to another: Lend me

a kor of wheat and I will give it back to you
at the time the wheat is brought to the granary, as the wheat may
increase in value, which would mean that when he gives him back a
kor of wheat at the time the wheat is brought to the granary it is worth
more than the value of the loan, and he therefore will have paid
interest. But he may say to him: Lend me a kor of wheat for a short
period of time, e.g., until my son comes or until I find the key," as
there is no concern about a change in price during such a short
interval of time. And Hillel prohibits the practice even in this case.
And Hillel would similarly say:" A woman may not lend a loaf"
of bread to another unless she establishes its monetary value, lest
the wheat appreciate in value before she returns it, and they will
therefore have come to transgress the prohibition of interest.

NOTES

Lend me a kor of wheat and the lender may set a price for
him — o7 1 y¥1p1 P 112 9bi: Even though he spoke of a
loan, since they set a price it is deemed a valid sale completed
right away, and there is no concern if the market price subse-
quently changes (Beit Aharon).

Lend me...until | find the key — rnon Kynxw .. '.!’1'7‘1 Since
he is in possession of the produce, it is as though he de5|gnated
it as repayment for him from the time of the loan, as he needs
only to find the key in order to give it to him (Rabbi Zekharya
Agamati, citing Rabbi Barukh HaSefaradi).

And Hillel would similarly say — nix '7’77! 1121 The early
commentaries disagree as to whether the entire mishna is refer-

ring to a case when there is a set price for the food in question,
or whether only the first clause of the mishna is addressing an
item that has a set price, whereas the latter clause is speaking
of food without a set price, and Hillel adds that these concerns
apply even to a small item such as a loaf of bread. According to
the second explanation of the commentaries, Hillel is saying
that even in that case, when the loaf is typically given for a short
period of time, there is still concern that one may transgress the
prohibition of interest (see Rif, Ra'avad, and Milhamot HaShem).

A woman may not lend a loaf — 123 ‘11'71'1 x5: Hillel men-
tioned this example in order to empha5|ze that even in the case
of neighbors, who are not usually particular with each other, one
should nevertheless be stringent.

HALAKHA

Lend me a kor of wheat and the lender may set a price
for him — o7 1 yyip) o 212 wbi: It s prohibited to
borrow a sea of wheat in exchange for a sea of wheat
unless the price of wheat is fixed, meaning that one must
repay a loan with the same amount of wheat that was
borrowed, even if the price of wheat appreciates. If the two
parties neglected to set a fixed price, and wheat appreci-
ated in value, the borrower must repay him in accordance
with the value of wheat at the time of the loan. If the wheat
depreciated in value, he gives him back a sea of wheat
(Rambam Sefer Mishpatim, Hilkhot Malve Veloveh 10:3—4;
Shulhan Arukh, Yoreh De'a 162:1).
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NOTES

He may borrow several kor in reliance upon it - ;l”g:g m’7
1M mm2: The Torat Hayyim reasons that once one has bor-
rowed a certain amount it is considered as though he is
in possession of twice the original amount of wheat, and
therefore he can borrow this amount once again, and so on.
The Gebn Tzvi claims that Rav Huna rejects this reasoning, as
he maintains that a loan is not viewed as his own property,
because it is given to be used, not kept.

They transgress with regard to measure, etc. - oW 137y
"211: It appears that Rashi and Tosafor maintain that they
violate the rabbinical decrees against measuring, weighing,
or counting on Shabbat or a Festival. The Ra'avad, by con-
trast, explains that since they are particular with each other,
they are considered robbers if they do not give back to one
another the exact amount, and therefore they transgress the
prohibitions of robbing or cheating with regard to measuring,
weighing, and counting.

With regard to interest — rpayow: Although they are par-
ticular with each other, they do not wish to appear stingy, and

therefore they add a little extra to what they give back, which
is deemed interest (Raza).
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G E M A Rav Huna said: One who has a se of an
item in his house may borrow a se of that
item. Since he has available a se that he could give back right away,
he may borrow one ses, and similarly, if he has two se’a available
he may borrow two se’a. Rabbi Yitzhak says: Even if he has only
one sea, he may borrow several kor in reliance upon it.\" Since
he can repay part of the loan immediately, and as the market value
has yet to change there is only a concern about future interest, this
concern is mitigated when it does not apply to the entire loan.

The Gemara comments: Rabbi Hiyya teaches a baraita in support
of Rabbi Yitzhak’s ruling: If one does not have a drop of wine or
if he does not have a drop of oil, he may not borrow wine or oil.
Consequently, by inference it can be derived: If he does have a
drop of wine or oil, he may borrow many drops in reliance upon
it, as the tanna is certainly not referring to a case where he borrows
just a few meager drops.

§ The mishna teaches: And Hillel prohibits this practice. Rav
Nahman says that Shmuel says: The halakha is in accordance
with the statement of Hillel. The Gemara comments: But the
halakha is not, in fact, in accordance with the ruling of Shmuel.

§ The mishna further teaches: And Hillel would similarly say:
A woman may not lend even a loaf of bread due to concern that
she will violate the prohibition of interest. Rav Yehuda says that
Shmuel says: This is the statement of Hillel, but the Rabbis
say that one may borrow various types of foods without specifica-
tion and repay them without specification. If neighbors are not
particular with one another about these items, there is no concern
about interest, in contrast to Hillel’s opinon."

And Rav Yehuda says that Shmuel says: With regard to the mem-
bers of a group of people that eat together who are particular”
with each other and insist that each pay for precisely what he ate,
if they dine together on Shabbat, they transgress a prohibition
with regard to the strictures of measure," and with regard to the
strictures of weight, and with regard to the strictures of counting,
all of which are calculations that are forbidden on Shabbat.? And
they transgress a prohibition with regard to lending and repay-
ing on a Festival, and according to the statement of Hillel, they
also transgress the prohibition with regard to interest."

HALAKHA

He may borrow several kor in reliance upon it - 113 ;P'?.y m'7
1"713: One in possession of a small amount of a certain type of
food may borrow several sea in reliance upon that food, and
he must return a sea for a sea. One may borrow in this manner
even ifthe food is locked away and he has no key and no other
direct access to it at the time. One desiring to lend food to
another who has no food of that type may give, or even lend,
food of that type and then subsequently lend him more of that
food in reliance upon the food now in the borrower’s posses-
sion. If a borrower owns food that was deposited with a third
party it is considered his possession, but a debt owed to him
by others is not viewed as belonging to him (Rambam Sefer
Mishpatim, Hilkhot Malve Veloveh 10:2; Shulhan Arukh, Yoreh
De'a162:2, and in the comment of Rema).

A woman may lend a loaf to her friend - 923 fwx 'n’m
'rm:n’7 Some authorities render it permitted for one to lend

With regard to measure...weight...counting - .77 0Wwn
.. '77(0?: By Torah law, there is no prohibition against mea-
suring, count\ng or weighing on Shabbat. Nevertheless, the
Sages decreed that one may not perform any sort of calculation
on Shabbat out of concern that one would mark down figures
and sums, as writing is one of the thirty-nine prohibited labors

BACKGROUND

a loaf of bread for a loaf in return, as people are not particular
about such items (Rashi; Tosafot; Tur; Milhamot Hashem). The
Rambam, the Shulhan Arukh, and others render it prohibited,
but the custom is to be lenient (Rambam Sefer Mishpatim,
Hilkhot Malve VelLoveh10:2; Shulhan Arukh, Yoreh De'a 162:1, and
in the comment of Rema).

Members of a group who are particular - papRa mman »a:

Members of a group who are particular with each other and
who exchanged their portions or lent food to one another
on a Shabbat or Festival transgress the prohibitions against
measuring, weighing, and counting, as well as the prohibition
against lending and repaying on Shabbat. Many authorities
(see Beit Yosef and Bah, Orah Hayyim 517) omit this halakha, as
they maintain that there is nothing unique about the members
of a group with regard to these halakhot (Rambam Sefer Nezikin,
Hilkhot Geneiva 7:10).

of Shabbat. The rabbinic restriction was intended to prevent
the violation of the Torah prohibition (Rambam Sefer Zemanim,
Hilkhot Shabbat 23:13). While it is prohibited to employ a tool
such as a measuring tape, it is permitted to determine the size
of something by mere counting, such as measuring the length
of a room by counting the number of floor tiles.
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And Rav Yehuda says that Shmuel says: It is permitted for Torah
scholars to borrow from one another with interest." The Gemara
explains: What is the reason for this? It is because they are fully
aware that interest is prohibited, and therefore they do not intend
the loan to be a formal business transaction. They willingly forgo
the additional payments to each other at the outset, and the extra
payment is a gift that they give one another." The Gemara relates:
Shmuel said to Avuh bar Ihi: Lend me one hundred peppers in
exchange for 120 peppers that I will give you at a later date. And
you should know that this matter is fitting" and appropriate, as I
intend that the additional twenty peppers be a gift.

Similarly, Rav Yehuda says that Rav says: It is permitted for a
person to lend to his sons and the members of his household"
with interest," in order to have them taste the taste of interest"
so that they will understand how interest increases and how hard
it is to repay it, which will discourage them from ever borrowing
with interest again. The Gemara comments: But this is not correct,
because the members of his household may become corrupted
by doing so and act similarly with others in cases when there is no
justification for such behavior.

MI S H N AA person may say to anotl‘ler: Weed the wild

growths from my field with me now, and I
will weed your field with you" at a later stage, or: Till my field with
me today and I will till with you on a different day. But he may not
say to him: Weed with me today and I will till with you a different
day, or: Till with me today and I will weed with you, as due to the
different nature of the tasks it is possible that one of them will have
to work harder than the other did, which is a type of interest, since
he repaid him with additional labor.

NOTES

Itis permitted for Torah scholars to borrow from one another
with interest ~ rvaya m m aibY oy oo rpabn: The
Ramban greatly limits the extent of this leniency by saying that
it applies only to small amounts and to food required for a meal,
and it applies only if both parties are Torah scholars. The Mishne
LaMelekh adds that they must both know that neither of them
is overly concerned about money.

For120 peppers and itis fitting — 71 ["75'75 ey Nna: The
Ramban and the Ran explain that this exchange did not involve
interest at all, as Shmuel merely told his friend that he was taking
a certain quantity of peppers from him. Shmuel would certainly
not be particular to give him back the precise number of peppers
he took, and even if it would be found that he added an extra
fifth it would be an act of generosity, not interest.

Torah scholars with regard to interest — nva1a onan ’1’7:511 If
Torah scholars lent each other food, and the borrower returned
to the lender up to one-fifth more than the amount he took, this
is permitted, as the borrower undoubtedly gave it to him as a gift,
as explained by the Ramban. The Rema writes that some permit
this practice even if he stipulated at the outset that he must give
him more. Some authorities (Haggahot Maimoniyyot; Smag)
comment that it is certainly improper to do so on a regular basis,
as it may mislead the public (Rambam Sefer Mishpatim, Hilkhot
Malve VeLoveh 4:9; Shulhan Arukh, Yoreh De'a 160:17).

A loan with interest to the members of one’s household —
ima '1:15 a3 ‘1!41’7‘1 [t is prohibited to lend money with inter-
est even to the members of one’s own household, and this is
the halakha even if the one paying the additional sum is not
particular, and even if he informs the recipient that it is a gift

HALAKHA

To lend to his sons and the members of his household - nﬁ'?n'?
irvan;ma: The Torat Hayyim claims that this refers only to those
family members whom he supports, as there is no interest here
at all, since all of their money is actually his.

To have them taste the taste of interest — 2y oyv mwu"ﬂv
The commentaries disagree as to whether he would lend to them
or borrow from them. According to the opinion that he would
lend to them with interest, his concern was that they might get
used to borrowing in this manner and continue borrowing from
others in this way without realizing that he had lent money to
them in this manner only to educate them, but not as a real
loan (Rabbi Barukh HaSefaradi). Alternatively, he wanted them
to experience how beneficial interest is to the lender, in order to
increase their reward when they refrain from transgressing in this
fashion (Responsa of the Rif).

(Rambam Sefer Mishpatim, Hilkhot Malve Veloveh 4:8; Shulhan
Arukh, Yoreh De'a 160:8).

Weed with me and | will weed with you — Jay w2ax1 my w2

One may not perform work for another on condition that he wil

perform a more laborious task later in return. Performing even
the same work is prohibited if the latter is obliged to perform

it at a time when it is more difficult, e.g., due to a change in

weather. Some authorities learn from here that it is permitted
to lend money to another on condition that the other will lend
money to him in return. Others claim that this is not the same
as performing work for each other, since in the case of work
an employer must certainly compensate the worker, but with

regard to a loan the borrower repays the money, and if the bor-
rower also provides the lender with a loan of his own, this could
be considered interest (Rambam Sefer Mishpatim, Hilkhot Malve
Veloveh 7:1; Shulhan Arukh, Yoreh De'a 160:9).
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NOTES
Dry and rainy — a7 T3: According to Rashi, it is harder
to work on wet, rainy days due to the conditions of the field.
Conversely, the Meiri maintains that dry days are difficult
because the land is hard, which makes tilling and plowing
more laborious.

The list of prohibitions — u»m’v'r v This list does not
follow the order of the verses in theTorah Instead, the tanna
starts with the prohibitions that apply only to the lender,
before moving on to those that apply to the other accom-
plices to the transgression as well (Tiferet Yisrael).

Do not be to him as a creditor — w1 1"7 man x5
Although this prohibition applies to all loans, not only those
that involve interest, if the loan was not given with interest
the lender appears to be less of a creditor, since he does not
increase his income with the passage of time. In the case of
aloan with interest, by contrast, the presence of the creditor
always weighs upon the borrower.

You shall not place a stumbling block before the blind
and you shall fear your God — 11 biwrsn jnn &b w995
1*1’7&!) Although it would have been enough to cite the
phrase “And you shall not place a stumbling block before
the blind," the tanna quoted the verse in its entirety in order
to conclude the mishnayot of the chapter on a positive note
(Tiferet Yisrael).
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Pre-paid interest and interest paid later - am NP MY
nmxa: In the case of one who seeks to borrow money from
another and sends him a gift to persuade him to provide the
loan, this is prohibited, as it is pre-paid interest. If he borrowed
money, repaid him, and then gave him a gift, this is prohibited,
as it is interest paid later. The Rema writes that if the borrower
did not state that the gift was given due to the loan, giving
the gift is not prohibited unless it was a large gift that was
clearly given because of the loan, and it is as clear as if he had
said this himself. The Shakh maintains that there is no dispute
between the authorities concerning this, as it all depends on
the particular circumstances (Rambam Sefer Mishpatim, Hilkhot
Malve VeLoveh 5:11—13; Shulhan Arukh, Yoreh De'a 160:6).

8o
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HALAKHA

All the dry days during the summer, when it does not rain, are
viewed as one period, meaning that if they each agreed to work
one day, the dry days are viewed as though they were all exactly
equal in length, despite the slight differences between them.
Similarly, all the rainy" days are treated as one period. But he
may not say to him: Plow with me in the dry season and I'will
plow with you in the rainy season.

Rabban Gamliel says: There is a case of pre-paid interest, and
there is also a case of interest paid later, both of which are pro-
hibited. How so? If he had hopes of borrowing money from
him in the future, and he sends him money or a gift and says: I
am sending you this gift in order that you will lend to me, this
is pre-paid interest. Similarly, if he borrowed money from him
and subsequently returned his money, and he later sends a gift
to him and says: I am sending you this gift in order to repay you
for your money, which was idle with me, preventing you from
earning a profit from it, this is interest paid later.”

Rabbi Shimon says: Not only is there interest consisting of
payment of money or items, but there is also verbal interest."
For example, the borrower may not say to the lender: You should
know that so-and-so has come from such and such a place,
when he is aware that this information is of significance to his
creditor. Since his intention is to provide a benefit to the lender,
he has effectively paid him an extra sum for the money he lent
him, which constitutes interest.

And these people violate a prohibition" of interest: The lender,
and the borrower, and the guarantor, and the witnesses. And
the Rabbis say: Also the scribe who writes the promissory note
violates this prohibition. These parties to the transaction violate
different prohibtions.N Some are in violation of: “You shall not
give him your money with interest” (Leviticus 25:37), and of:
“Do not take from him interest or increase” (Leviticus 25:36),
and of: “Do not be to him as a creditor” (Exodus 22:24)," and
of “Do not place interest upon him” (Exodus 22:24), and of:
“And you shall not place a stumbling block before the blind,
and you shall fear your God;"Iam the Lord” (Leviticus 19:14).

GEMARA It ?s taught in a.bamitu that Rabl?i

Shimon ben Yohai says: From where is
it derived with regard to one who is owed one hundred dinars
by another, and the borrower is not accustomed to greeting
that lender, that it is prohibited to start greeting him" after
being granted the loan? The verse states: “Interest of any matter
[davar] that is lent with interest” (Deuteronomy 23:20), which
can also be read as indicating that even speech [dibbur] can be
prohibited as interest.

Verbal interest — 0127 max: The lender may not say to the
borrower: Inform me if So-and-so arrives from such and such
a place. Any verbal interest of this kind is prohibited (Rambam
Sefer Mishpatim, Hilkhot Malve VeLoveh 5:13; Shulhan Arukh, Yoreh

De'a160:12, and in the comment of Rema).

Yosef, states that all this applies only to interest by Torah
law, but concerning interest prohibited by rabbinic law they
transgress only the command: “And you shall not place a stum-
bling block before the blind” (Rambam Sefer Mishpatim, Hilkhot
Malve Veloveh 4:2; Shulhan Arukh, Yoreh De‘a 16011, and in the
comment of Rema).

Violate a prohibition - f&yn rc'u "13iy: One must be

careful with regard to interest, as by Torah law there are seven
prohibitions concerning it. Not only the lender, but the bor-
rower, the guarantor, and the witnesses all violate the prohibi-
tion of interest. The same applies to the scribe (Shakh, citing
Rambam), as well as anyone who serves as a middleman in

To start greeting him — m'7w ) n?'ﬂ'r’? If the borrower was
not accustomed to greeting the lender, he may not start to do
so after the lender has granted him the loan, as stated in the
baraita (Rambam Sefer Mishpatim, Hilkhot Malve Veloveh 5:12;
Shulhan Arukh, Yoreh De‘a 160:11).

the transaction. The Rema, citing the Ran and the Nimmukei
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§ The mishna teaches: And these people violate the prohibition
of interest. Abaye says: The lender violates all of them, meaning
all of the prohibitions listed in the mishna. The borrower violates
the prohibition of: “You shall not lend to your brother with
interest” (Deuteronomy 23:20), as he enables his brother to lend
with interest. And they also violate the prohibition: “You may
lend to a gentile with interest, but to your brother you shall not
lend with interest” (Deuteronomy 23:21), as well as: “And you
shall not place a stumbling block before the blind” (Leviticus
19:14). The guarantor and the witness violate only: “Do not place
interest upon him” (Exodus 22:24).

It is taught in a baraita that Rabbi Shimon says: Those who lend
with interest lose more than they gain, as they will eventually be
punished by God. Moreover, a loan of this kind desecrates the
name of Heaven, as they cause it to seem that Moses our teacher
is a scholar" and his Torah is true. This is a euphemism; Rabbi
Shimon means that their actions make a mockery of Moses and
his Torah. And this is because they say: Had Moses our teacher
known that there was a profit involved in the matter, he would
not have written it as a prohibition. Not only do they violate a
mitzva but they also belittle the Torah.

§ The Gemara cites further statements with regard to loans in
general. When Rav Dimi came from Eretz Yisrael, he said: From
where is it derived that with regard to one who is owed one hun-
dred dinars by another and knows that the borrower does not
have the funds to repay him, that it is prohibited for him to pass
before the borrower," so as not to embarrass the borrower and
cause him discomfort? The verse states: “Do not be to him as a
creditor” (Exodus 22:24). Even if he does not claim the debt from
the borrower, his presence reminds the latter of the debt, which
distresses him.

Rabbi Ami and Rabbi Asi both say that if one upsets another in
this way, it is as though he sentences him to two types of punish-
ments, as it is stated: “You have caused men to ride over our
heads; we went through fire and through water” (Psalms 66:12).
As the one in control, a creditor is regarded as though he had
brought the debtor through fire and water.

§ Rav Yehuda says that Rav says: Whoever has money and lends
it not in the presence of witnesses violates the prohibition of:
“And you shall not place a stumbling block before the blind”
(Leviticus 19:14.), as this tempts the borrower not to repay his debt.
And Reish Lakish says: He bring a curse upon himself, as it is
stated: “Let the lying lips be dumb, which speak arrogantly
against the righteous, with pride and contempt” (Psalms 31:19),
as when the lender comes to claim his money without any proof,
people will think he is falsely accusing the borrower, and they will
end up cursing him."

HALAKHA

Itis prohibited to pass before a borrower who does not have —
1 prw iy 95 2135 WoK: A creditor may not present himself
before one who owes him money if he knows that the debtor
does not have the funds to repay the loan. This is in order to
avoid scaring or shaming him. The prohibition applies even if he
does not request repayment of the debt, and all the more so it
applies if he does demand his money (Rambam Sefer Mishpatim,
Hilkhot Malve Veloveh 8:3; Shulhan Arukh, Hoshen Mishpat 97:2).

One may not lend without witnesses — Dv1ya x"mg: nf‘gj x5
It is prohibited to lend money, even to a Torah scholar, without
the presence of witnesses. One may do so if he takes collateral,
but it is better to lend with a promissory note. Whoever acts in
this manner transgresses the prohibition “You shall not place
a stumbling block before the blind” and brings a curse upon
himself. Itis stated in Arukh HaShulhan that nowadays we are not
careful about this matter, as we trust the borrower not to forget
(Rambam Sefer Mishpatim, Hilkhot Malve Veloveh 2:7; Shulhan
Arukh, Hoshen Mishpat 70:1).
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As they cause it to seem that Moses our teacher is a
scholar — oo wway men owenw: This is a euphemism.
It refers to a claim made more typically by lenders that
lend with interest than other transgressors. They do
not deny lending with interest, but explain that taking
interest is merely an investment that provides profits,
while imagining that Moses was unaware of this fact
when transmitting God's Torah (Maharsha). The Rashash
similarly explains that the statement: There was profit
involved in the matter, also refers to the borrower, who
was able to make use of the money. By contrast, some
commentaries read this statement in a straightforward
manner, that those who lend with interest will ultimately
be punished with the loss of their possessions, at which
point they will admit that Moses is a scholar and his Torah
is true (Anaf Yosef).
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NOTES —F—F ———
Close to sunset on the eve of Shabbat - *’7;{7;‘1 L wiRgnk]
xnaw: Rav Ashi purposely chose a very busy time in order
to examine whether he would still obey the directives of the
Sages even under such constraints (Ya'avetz).

Cry outand are not answered — 123 X pPppix: According
to Rashi, this refers to a cry before a court of men. Others
explain that even the heavenly court does not heed their
cries, as they have no one to blame for their plight but
themselves (Rabbi Barukh HaSefaradi; Shita Mekubbetzet).

One whose wife rules over him - vby nhwin iRy n:
Rabbeinu Hananel and others explain that this refers to one
who received a fortune from his wife’s family when he mar-
ried her, which is why she rules over him. This case is there-
fore similar to the other examples cited in this baraita.

Attributes his property to a gentile — 1222 D22 1’7111 The
Ritva explains that he hides his property from the authori-
ties by temporarily giving it to a gentile and later complains
when the gentile refuses to give it back.

Who has bad fortune in this town - xnn K73 :1"? vt
The Maharsha explains that this does not refer to one who
acquires a master for himself but is another example of
those who cry out without being answered. In Ramat
Shmuel it is explained that one who has suffered misfortune
in his hometown must presumably humble himself before
others upon whom he is dependent, which is equivalent
to having a master.
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The Gemara cites a related incident: The Sages said to Rav Ashi:
Ravina fulfills all of the directives that the Sages say. Seeking to
test him, Rav Ashi sent a messenger to him close to sunset on the
eve of Shabbat," at the busiest time of the week, with the following
request: Let the Master send me ten dinars as a loan, as I have
happened upon a small piece of land for an acquisition and I
need the money. Ravina sent a message to him: Let the Master
bring witnesses and we will write a written document for this loan.
Rav Ashi sent a message to him: Even I, as well? Do you suspect
even me of shirking payment? Ravina sent a message to him: All
the more so it is necessary to document a loan to the Master, who
is occupied with his studies and therefore very likely to forget,
and I will thereby bring a curse upon myself.

The Sages taught in a baraita: There are three who cry out and are
not answered," as they are responsible for their own troubles. And
they are: One who has money and lends it not in the presence of
witnesses, and one who acquires a master for himself, and one
whose wife rules over him."

The Gemara clarifies: One who acquires a master for himself, what
is it? There are those who say that it is referring to one who attri-
butes his property to a gentile." He falsely claims that his posses-
sions belong to a gentile in order to evade his obligations, thereby
inviting the gentile to take advantage of this declaration. And there
are those who say that it is referring to one who writes a document
bequeathing his property as a gift to his children in his lifetime,
ashe becomes financially dependent on them. And there are those
who say that it is referring to one who has bad fortune in this
town" but does not go to a different town. He is consequently
responsible for his own misfortunes.



