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A Fetus Is Not an Independent Life: Abortion

in the Talmud

The rabbis distinguish four stages in the fetus’ development towards

personhood. For the duration of the pregnancy, until the

commencement of active labor, “a fetus is like its mother’s thigh” (aaw

iR 7).

Dr. Ronit Irshai
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R abbinic literature offers no systematic discussion of abortion, and whether the act is

permissible or forbidden and under what circumstances. !} Nevertheless, several rabbinic

texts discuss the status of the fetus as well and even abortion in certain specific scenarios, and
this allows us to extrapolate on what the classical rabbis’ attitude may have been towards

abortion in general.

First 40 Days of Pregnancy: “Merely Water”

The Mishnah states that a fetus miscarried within its first forty days does not induce birth-

related ritual impurity, for there is no concern that a child had already been formed:
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m.Niddah3:7 [1f] 3 [woman] miscarries on the
fortieth day, she need not be concerned about [it
being] a fetus. On the forty-first day, she should
count [her birth impurity as] for both male and
female, and her menstrual impurity.[z]

R. Ishmael says: [On] the forty-first day, she should
count [her birth impurity as] for a male and her
menstrual impurity. [On] the eighty-first day, she
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DR M3 1AW AT NI 1Y should count [her birth impurity as] for both male
TR D3IWY napIm TR and female, and her menstrual impurity, since the
male [fetus] is completed on the forty-first day, and
the female [fetus] on the eighty-first.

TR T M2 TR ,DMNIR DNIM But the Sages say: The creation of male and female
SR D2IRY AN AT, Rapn 12 are one and the same— both [are completed] on the

forty-first day.

The Mishnah here follows the Aristotelian concept of fetal development (epigenesis), dominant
in Hellenistic medicine of the time, that argued that embryos develop distinct parts at forty
days for males and three months for fernales.[3]

The Priest’s Pregnant Daughter Eating Ritual Food

The Talmud applies this distinction to the law that the daughter of a kohen (priest) from
Leviticus 22:13: If she is married to a non-kohen, she may no longer eat terumah (the
consecrated food of the kohen), but if she is widowed, and did not have children, she may return
to her father’s house and eat terumah again (Mishnah Yebamot 9:6). In this context, Rav
Chisda, a third generation Babylonian Amora, discusses the question of pregnancy:

:NTOR 37 0K [951RR) 00 Mz a3 b.Yebamot 69b Ray Chisda said: “She may immerse
".ov opaIR TV nHMw nhaw"! herself [as purification] and then eat up to forty
days [after a possible conception].”

The Talmud then explains the logic behind this ruling:

,RIAPA R .RIAPA KD R RIPD KD R If she is not pregnant, she is not pregnant. If she is
X7 RnbYa 8D oY oK TY pregnant, until the fortieth day it [the fetus] is
merely water.

In sum, according to the Mishnah and the Talmud, before forty days, the embryo doesn’t have
the status of a fetus, since it does not have human form, and thus, ritually, the miscarriage
counts as the equivalent of a woman’s period, and the pregnancy counts as nothing. What about
after 40 days?

Executing a Pregnant Woman

The rabbis discuss the status of a fetus'4! in the context of what to do when a pregnant woman
convicted of a capital crime is condemned to death. the Mishnah, however, a fetus acquires

personhood when its mother is in active labor:

PR 307 NRYP KW nwrn TRTTP PR m. Arakhin1:4 The woman bound for execution: one
13awnn S naw? THRY T AY PrRRn does not wait for her until she gives birth. If she has
STHRY TR AY PR sat upon the birthing seat, one waits for her until

she has given birth.[%)

The implication is that up until she is ready to give birth, a fetus is not considered to be an
independent life, and a woman’s execution is not stayed just because she is pregnant. The

Tosefta works with a similar assumption:

b IREW WA TR knoon t.Arakhin1:4 The woman bound for execution: If her
,ToNW T N5 PrNNn AT DR 2 RV fetus extends its arm [outside her body], they wait
IOpo1 T 1T 1 RY until she gives birth.[6] For if it was still considered
just a fetus, it would be stoned [with her].[7]



Here, only the appearance of a part of the fetus outside the woman gives it a status of

independent life, beyond that of a mere fetus.[®]

They Are One Body: The Talmud

In its discussion of the Mishnah, the Talmud(9] claims that it is obvious that a mother carrying

a fetus is not a reason to stay an execution:

Ixin xowx TR NOwe AT b.Arakhin7a [gn’t this obvious? They are one body!

The Talmud answers that the reason the Mishnah even considers the possibility of waiting for
the baby to be born before executing the mother is because the fetus represents potential
financial value to the father, as we see from the Torah’s law that a man who strikes a pregnant
woman and kills the fetus must make penalty payment to her husband (see appendix).[lo]

Aborting the Fetus before Execution

Later, the Talmud states that, in order to avoid a spectacle, the court actually has the fetus

aborted before executing the woman:

5RIAW AR ATINY 20 AR TR b.Arakhin7a R 7ydah said in the name of Samuel: “If
" 1312 ANR Pan b rerw nwsa' awoman is taken out to be executed, they first
Nan 85w 13 1NN T MW 1 PN strike her in the abdomen so that they fetus dies
R R o) first, to avoid her being disgraced (by a post-
mortem miscarriage).”

Again, no concern is expressed about the life of the fetus.

Moved from Its Place
The Talmud also clarifies the reason why active labor marks the independent life of the fetus:

RDI3PYT T PRAYY A TIP3 b. Arakhin7a \i7hat is the reason [that we stay the
LRI RITININR execution once she is in labor]? Since [the fetus] has
moved from its place [in the uterus], it is a separate
body.

The amoraic term “moved from its place” appears to be synonymous with the tannaitic “seated
on the birthing stool” in the Mishnah, both referring to the beginning of active labor. Before
that period, the fetus is considered part of the mother.

“A Fetus is the Woman’s Thigh”

The concept of the fetus as part of the woman’s body extends well beyond laws about abortion.
Indeed, the Babylonian Talmud has a legal phrase for the principle: ax 77; 723 (ubar yerekh
immo), “a fetus is its mother’s thigh.”[ll] This phrase is used in several legal cases involving
pregnant animals and woman that have nothing to do with the ethics of killing a fetus.[12]

A goring cow—According to the Torah, if a cow gores a person and the person dies, the cow is
stoned to death, and it is forbidden to get any benefit from (literally “consume”) its carcass
(Exod 21:28). The Talmud discusses the question of the status of a fetus, if the cow had been
pregnant when it gored the person, and rules that if the calf was born before the court’s
judgment, a person is permitted to derive benefit from it, but if it was born after the judgment,
it is forbidden, since at the time of the judgment, it was simply a limb of its mother, and thus
has the same legal status as its mother (b. Sanhedrin 80a; cf b. Baba Kama 46b).



The fetus of a torn animal—The Mishnah records a debate about whether the fetus of a fow
“torn animal” (i.e., one that was not killed by ritual slaughter) may be offered as a sacrifice.
Rabbi Eliezer says “no” and Rabbi Joshua says “yes” (m. Temurah 6:5). One explanation the
Talmud offers for the debate is that Rabbi Eliezer believes that a fetus is like its mother’s thigh
and Rabbi Joshua does not (b. Chullin 58a; cf. b. Temurah 30b).

Impurity from a mixture of corpse dust—A corpse causes seven-day impurity, requiring ritual
cleansing (the red cow ritual), as does its 37, i.e., decomposed dust or rot. Nevertheless, the
rabbis assert that if two corpses are buried together, the galgallin “mixture” of their
decomposed dust does not cause this impurity. Rabbi Jeremiah then asks about the decomposed
remains of a pregnant woman: does the fetus in her womb simply count as the mother’s
appendage, and thus it is as if only one person was buried there, and thus the corpse dust from
this burial place causes impurity? Or, does the fact that babies are eventually born (if they
survive) mean that it counts as a separate burial for the purposes of causing impurity? (b. Nazir
51a)

Manumission of slave’s fetus—According to Rabbi Yohanan, a slave cannot accept a document
of manumission on behalf of a fellow slave if they have the same master. This contradicts the
law that if a master says to his enslaved woman ‘“you are to remain enslaved but your fetus is
free,” that the baby thus acquires its freedom upon birth. One of the Talmud’s explanations is
that since a fetus is really like the woman’s limb, it is as if she is accepting the manumission for
part of her body, not on behalf of another person. (b. Gittin 23b)

From all these places, it seems clear that the rabbinic concept of the fetus as the mother’s
appendage goes well beyond the ethics of abortion and reflects an overall worldview that a fetus
lacks personhood until the woman goes into active labor.

Desecrating Shabbat to Save a Fetus

That the fetus gains a status of life when the mother goes into active labor is also highlighted in
the Talmud’s discussion of saving the life of a fetus by violating Shabbat:[13]

HRINW IR A3 17 AR TV b.Arakhin7a-b R Nachman said in the name of
Aln]m [awnn by naww nwsa" Samuel: “If a woman was seated on the birthing
a2 A p{y3lp]e pao prvan nawva stool and died on the Sabbath, a knife is brought,
15 nR PR her belly is opened, and the fetus is removed.”

The Talmud then asks what this Mishnah is adding; we already know the principle that we
violate Shabbat to save a life, even in a case that we don’t know for sure whether the person is
alive or not. For example, we dig out a person who is believed to be buried in rubble. The Talmud

answers:

AP Y AT RN 0N PRI 100 You might have said: there [in the case of the
5 M 8T 80 Har R ROPAT rubble] the person was alive and is presumed to
1Y YRWN R PRY RIVR ROPTAT AP have remained alive; here [in the case of the fetus]
there was no such presumption of life, so it teaches
us [that the Sabbath is nevertheless to be
desecrated].

Samuel’s phrasing of the law— “a woman sitting on the birthstool” —implies that it is active
labor that gives the fetus a status of presumed life, permitting the violation of halakha to save
its life.[14]



Abortion During a Dangerous Childbirth

The Mishnah addresses the question of whether an abortion is permissible when the mother’s
life is in danger during childbirth:

AW Ry gy [ mons mwn m. Ohalot 7:60*7] When a woman is in difficult labor,
PROYIm ,pna TR0 Ny Pannn 7Y one may cut up the fetus in her womb and take it out
PRTIP OW 180 ,0MaR 0N NIk limb by limb, for her life takes precedence over its
POIT PRY i3 poai PR i3 R b life. Once most of it(16] has come out one may not

[15].w‘9; 191 Vo) touch it, for one may not push aside one soul for
another.

The latter part of the Mishnah makes it clear that the fetus is considered an equal life only once
it is (mostly) born. Even then, the Talmud grapples with why the baby can’t simply be killed
anyway, since it should be considered a rodef, a “pursuer,” i.e., equivalent to a person who
chases another with murderous intent, and thus killing it should be considered an act of self-
defense.['7]

The opening case of the Mishnah is often interpreted as a general rule that killing an unborn
fetus is only permitted when the mother is in danger. Nevertheless, the Mishnah is specifically
about a woman in active labor, at which point the fetus gains a status of independent life, as
noted above in the Mishnah about a woman being executed.

Fetuses in the process of delivery but before emerging are on one hand considered an
independent life but on the other hand, not yet of equal value to the living, breathing, mother,
which is why it may only be killed if it poses a threat to the mother. Thus, this Mishnah does not
imply a prohibition to abort the fetus before the woman goes into labor.

Court Authority for an Abortion

The Tosefta discusses a case of a medical abortion gone wrong, which seemingly suggests that

court permission is required:

nx Tnnnn [Pl 72 possnsen t.Gittin 3:13 If one dismembers a fetus in a woman’s
PP M MW AWK PR3 Nawn belly with the sanction of the court and causes
09N PPN AN 27N TR M INwa injury [to the woman], if it was unintentional, he is
not liable; if intentional, he is liable for reasons of
sound social policy.

The Tosefta does not explain why the abortion is taking place, but it is likely referring to the

(18]

case in Mishnah Ohalot, in which the mother is having a dangerous birth."**" If so, the necessity

of obtaining a court’s authorization would be because the mother’s having entered into labor

already gives the fetus a status of an independent, if still second-tier, life.[29]

The Four Stages of the Fetus

If we read these texts in light of each other, a clear picture emerges of a four stage process:
1. Until the fetus is formed—40 days in the Hellenistic medical concept—the fetus has no
status at all.
2. From 41 days until the beginning of active labor, the fetus is a part of the mother.
3. At active labor, the fetus is an independent, though inferior, life.

4. Once the head (or more) of the fetus is outside the mother, it is a human life like any
other.



While the rabbis never address the question of abortion in the first two stages, nothing in these
texts implies it would be forbidden. Certainly, they would not have seen it as a form of murder.
Only at stage 3 does the fetus become a life, and even there it has an inferior status to living,
breathing people. Only upon leaving the mother’s body, does the baby become a full life in
rabbinic thinking, making it equal in value to that of its mother.

Causing a Miscarriage

Much of the contemporary debate about the ethics of abortion hinge on whether or not a fetus
has personhood. The rabbis, of course, looked to the Bible for answers, but the Bible never
discusses purposeful abortion, only miscarriage, specifically as a consequence of assault:(20]

N0 YR 12331 DWIN gy oDy R MY Ex0d21:22 When [two or more] parties fight, and one
wIpr Wiy ior i N9 T IR of them pushes a pregnant woman and the fetus
o5ho3 13 WK Sua Op mwr WD comes out, but there is no 'dsén, the one responsible
shall surely be punished according as the woman’s

husband may exact, the payment to be based on

reckoning.
nnp wa Anny i riox ory 21:23 But if there is *dson, the penalty shall be life for
a1 life.

The Hebrew word 1iox, dsén means “harm” or “fatal accident,”[zﬂ but who is being harmed?

Fetus—It could refer the fetus, and the case would be: When the man strikes the woman and
the baby comes out early, if it is alive, the assailant only pays a fine to the husband (not the

woman!) for the trauma, but if the baby dies, he is executed for killing the baby.

Woman—The other, more likely, possibility is that it refers to the death of the pregnant
woman. According to this understanding, the woman miscarries regardless, and the question is
only whether the woman dies as a result of the trauma. The verse clarifies that the death
penalty is only applicable if the woman is killed, but that the death of the fetus is punished only
with a fine, payable to the man whose child this would have been had it lived. According to this
reading, the Torah does not attribute personhood or independent status—what the rabbis term

nefesh “life” —to the fetus.

No Mortal Harm to the Woman: The Mekhilta

In its reading of the verse, the Mekhilta de-Rabbi Ishmael—a 3/ century C.E. midrash
halakha on Exodus from the Rabbi Ishmael school—entertains the possibility that killing the
fetus could be considered killing a person but rejects it:

”ﬁmﬁ o NY'' nrem SrYNY? 2277 RN Mekhilta de-Rabbi Ishmael Nezikin 8 “And there is no

o — M wip ! nwsa — mortal harm” (Exod 21:22)—to the woman. “He
shall surely be fined” (ibid)—for the fetus.[22]

A similar midrash appears in the Rabbi Akiva school version of the midrash halakha on Exodus:

B\ &5]|| 23:82 RAP 72 NYHW 2277 RPN Mekhilta de-Rabbi Shimon bar Yochai 21:22 “And there is no
POR 1N TWRA NOR 1R pow — oy mortal harm” — Do I take this to mean mortal harm

v nan" (2080 maw) 5" n mTHa to the woman or mortal harm to the fetuses? A verse
teaches (Exod 21:12): “He who strikes a man [and he



nn & T vae L [nnr nin noy) dies, is surely put to death]” —[the reference to “a
o /9 nwra Mrior o 89" 50 man”] excludes fetuses [which do not have
personhood yet]. What, then, is the meaning “and
there is no mortal harm”? Harm to the woman, not
to the fetuses.[23]

In sum, both Mekhiltot raise alternative readings but definitively reject the possibility that the
fetus is treated legally as a life. The only consequence of killing the fetus is a penalty payment.
All classic Jewish interpreters follow the Mekhiltot and reject the application of personhood to a

fetus.
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1. This piece is based on the opening section of “Chapter 3: Halakhic Rulings on Abortion” from Ronit Irshai,
Fertility and Jewish Law: Feminist Perspectives on Orthodox Responsa Literature, trans. Joel A. Linsider
(Waltham, MA: Brandeis University Press, 2012). It has been revised by the editors to fit the presentation
style of TheTorah, with input from the author.

2. Translation of Charlotte Elisheva Fonrobert in Oxford Annotated Mishnah, 3.837-838.

3. Aristotle writes:

History of Animals 7:3 Iy the case of a male embryo aborted at the fortieth day, if it be placed in cold
water, it holds together in a sort of membrane, but if it be placed in any other fluid, it dissolves and
disappears. If the membrane be pulled to bits the embryo is revealed as big as one of the large kind
of ants; and all the limbs are plain to see, including the penis, and the eyes also, which as in other
animals are of great size. But the female embryo, if it suffer abortion during the first three months,
is a as a rule found to be undifferentiated; if however it reach the fourth month it comes to be

subdivided and quickly attains further differentiation.

English from Jonathan Barnes, ed., The Complete Works of Aristotle: The Revised Oxford Translation, Bolington
Series 71.2 (Princeton, NJ: Princeton University Press, 1991 [repr. of 1984]), 1.914. This Hellenistic-medical
concept, especially as presented in the Mishnah, likely connects to the parturient laws in Leviticus 12,
which has a 40/80 day scheme. See Zev Farber, “Postpartum Impurity: Why Is the Duration Double for a
Girl?” TheTorah (2020).

4. The text doesn’t specify that the fetus is older than 40 days. This is likely assumed though, as will be clear,
it doesn’t really matter, practically speaking.

5. Translation from Jonah Steinberg in, The Oxford Annotated Mishnah, ed., Shaye J.D. Cohen, Robert
Goldenberg, and Hayim Lapin (Oxford, UK: Oxford University Press, 2022), 3.215.

6. The odd notion of an arm coming out first may be connected to the biblical story of the birth of Jacob in
Genesis 25:26 Zerah in Genesis 38:28. See discussion of these texts and the reasoning behind them in Eran
Viezel, “Why Does the Torah Describe Babies Born Hands First?” TheTorah (2018).

7. This last line is both difficult to parse and textually uncertain. The text here follows the Vienna MS, as
noted by Lieberman in his Tosefet Rishonim (ad loc.) The Erfurt MS, as it appears in the Zuckermendl
edition, reads popos T i Ty Hrw, “for if she had given birth to the fetus, would it be stoned?” As for
what the line phrased this way could mean, R. Yehezkel Abramsky, in his Chazon Yechezekel commentary,
explains the point as follows: The law of the goring cow condemns a calf to die with its mother, even after
it was born, as long as the court condemned the mother (cow) before she gave birth. The Tosefta here is
noting that this is certainly not the law for humans. R. David Pardo, in his Chasdei David, also understands
the point of the line this way. Nevertheless, he thinks even with this interpretation, the text as is
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unreadable as is. Thus, he suggests an emendation: popos o xon mnan 'xw “for if she were a cow, its
fetus would be stoned [in this scenario],” but she is human, so this doesn’t apply.

8. Pardo (Chasdei David, ad loc) understands the Tosefta as disagreeing with the Mishnah and holding a
stricter position. In contrast, Abramsky (Chazon Yechezkel) sees the Mishnah and the Tosefta as expressing
the same view.

9. Aramaic text follows MS Vatican 120—121 (121/13th cent. Ashkenaz, with abbreviations filled in,
punctuation added, and corrections (from the editor of The Friedberg Project) in brackets.

10. The passage reads:

Awra" nm Hwin ko NPT RpHD TIvweR It is necessary, for otherwise, you might think that I would
N1 810 SpaT ’nnn 'nwrn Spa voy mer say that inasmuch as it is written (Exod 21:22) “according
oynwnrp ,mons - as the woman’s husband may exact from him” —[the fetus)
is the husband’s property, which he should not be made to
lose. Therefore, the Mishnah stated the rule [that the
execution is not stayed].

11. It is possible the meaning here is womb or “female parts,” with thigh as a euphemism, as it may also be in
the biblical law of sotah (Numbers 5:21, 27).

12. Ephraim Urbach notes in this regard that even though the phrase “a fetus is its mother’s thigh” is not
tannaitic phrasing (or even early Amoraic), no tanna believes the fetus to be a body in its own right or
considers it a “life.” See Ephraim Urbach, mym mnnx *pan :5"n [The Sages Their Concepts and Beliefs]

(Jerusalem: Magnes, 1971 [orig. 1969]), 214—218.

13. This comes up in the context of the Mishnah’s rule (Yoma 8:7) that “saving a life [nefesh] supersedes
Shabbat.” Notably, the Mishnah is very lenient when it comes to the life of the pregnant woman:

Anis pooxn iy ngp [Imnaeeaen - m.Yoma8:5[*4] 1f 3 pregnant woman smelled [food], one may
8 5 inix parn ,nYin .avas rwnw Tty feed her until she regains her energy. If someone is ill, one
,ingw 8 Sy phrarn ,ompaow pr oxy ;ovpa feeds him according to specialists, and if there are no
18wy specialists available he is fed according to his wishes until
he says “Enough!” (Translation of Yonatan S. Miller from
Oxford Annotated Mishnah, 1.623—-624.)

The Talmud extends this permission to other halakhic violations:

mnap pan nn (400 meanamson] s woeaa - b.Yoma82a [t was taught [in a baraital: If a pregnant woman
A% pamn ang 127w wnpn awa anaw - smells sacrificial meat or another (i.e. pig) meat [and is
1Y ORY 20 ANYT Nawrniox aoMma vy seized by a craving for it], a small stick is dipped in its
20 NPT AawTRI oR ARy 2o nb peean gravy. If her mind comes to be at ease, good; if not, she is
N7 7o PR ey pmw b pean b oxt - fed the sauce itself. If her mind comes to be at ease, good; if
MW 7t ATayn N war mpra uea Tapw  not, she is fed the fat of the item itself, for nothing stands in
.y nmont  the way of protecting life except for [the prohibitions on]
idolatry, incest, and bloodshed.

In sum, even a biblical prohibition is waived in a case of mortal danger to the mother but, as Ephraim
Urbach (The Sages, 216) says, “there is no indication that the ‘mind’ of the fetus is taken into account.”

14. Moreover, the Tosafot, a 12t century French commentary on the Talmud (b. Niddah 44a-b, s.v. 1m"x) notes
that in this case, the fetus cannot be considered part of the mother, since the mother has already died and
the fetus is therefore no longer dependent on her for sustenance; it is *a7 xompa nnna “as one situated inside

abox.”
15. Hebrew follows the Kaufmann MS as it appears on the AlHaTorah website.

16. The Jerusalem Talmud (j. Sanhedrin 26¢) reads 12w “its head and most of it,” and the Babylonian
Talmud (b. Sanhedrin 72b) reads wxn “its head.”

17. The discussion hinges on whether or not the baby is protected because he is a minor. In the Jerusalem
Talmud, the problem is presented thus:



ﬂ}__l 5’&35 L-V‘_] UDP ﬁwy;w 517;,‘ vinMITIe ‘nhw
RYYPIDM AT 3 207 R a3 Vi

390 W3 PITT PRY .13 PRI PR 127 UKD
N7 RIY .RTOM 27 DW3A 133 7373 01 37 W)

1 DR XV 0 UTR AR PR 120

J- Sanhedrin 8:9 [27¢] Ap adult who became (i.e. was
overpowered by) a minor, may the adult be saved at the
expense of the minor’s life? R. Jeremiah asked: Is it not
taught [in the Mishnah], “If its head or most of its body has
emerged, it is not touched, for one life is not set aside for
another?” R. Yossi bar Bun said in the name of R. Chisda:
“That case is different, for you do not know who killed

whom.”

The point is that as the mother could also be seen as killing the child, they are both pursuers and there is

no way to judge. The Babylonian Talmud presents it a little differently:

mpn SRIF T 0K [95 parn] :ap pr7mio Haa

R 970 920p awaia [H]enb i amen
TR 0P RIW 8D 91T RIW KD ARINA TR
*85 12 Py pROIWKRT R N 275 RTOM 20
" amn 2xnx Lwal man wal T prY

"".nb o71p NnwnT onn axw'!

b.Sanhedrin 72b Ray Huna said: “A minor in pursuit may be
stopped at the expense of his life.” Thus he maintains that a
rodef, whether an adult or a minor, need not be formally
admonished. Rav Chisda challenged Rav Huna [from the
Mishnah]: “‘If its head has emerged, it is not to be touched,
for one life is not set aside for another.” But why should that
be? [The fetus] is a rodef!” “No, that case is different
because she is pursued by [decree of] Heaven.”

See how R. Ezekiel Landau in the Noda Bi-Yehuda (Mahadura Tenina, Hoshen Mishpat 60) understands their
dispute as pertaining to the essence of the law of rodef. Noam Zohar argues that the moral basis for the law
of rodef lies primarily in the attacker’s guilt. Accordingly, a minor, a small child, and certainly a fetus that
unknowingly endangers another cannot be regarded as a rodef. See Noam Zohar “mmnn wirm npos ,nan”
[Halakha, Politics, and Renewal of Torah], in nwminn mx1a ronn naven [Religious Zionism in New Perspective],
ed. Moshe Roth (Ein Tzurim: Ne’emanei Torah Ve-Avodah, 1998), 203—2010.

18. In his Tosefta KePeshutta commentary, Lieberman notes that, unlike in the previous case, this does not say
the person was a doctor, and thus argues that the Tosefta wants to emphasize that a non-medical person
in a crisis needs permission to operate, and then is treated the same as a doctor who is operating.

19. What I am discussing in this article is the rule for Jews. In its treatment of Noachide (gentile) law, the
Talmud takes a very strict position, arguing that abortion is forbidden and even a death penalty offense:

XPIR 92 2P 9 nowr [951arn] m e b33
™73 3773 1312 37 727 ROTR 1902 2N AT
57 891 YR DA IRINNA RHWY TR TYA1 TR

a8 1708 HRPAW? ' 0Wwn 2P 0N 1°aR1 TWR

phawn by

b. Sanherin 570 Ray Jacob bar Acha found written in a book of
aggadah in Rav’s study hall: “A Noahide may be sentenced
to death by a single judge, on the basis of [testimony by] a
single witness, without admonition, on the basis of
[testimony by] a man but not by a woman, but even [by a

witness who is] a relative. It was said in the name of Rabbi
Ishmael: Even for [killing] fetuses ...
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What is Rabbi Ishmael’s reason? For it is written (Gen. 9:6), “Whoever sheds the blood of man by (or “in”)

aman shall his blood be shed” —Who is a man in a man? A fetus in its mother’s womb....

The disagreement between Rabbi Ishmael and the unnamed first tanna pertains to whether a Noahide is
put to death for feticide, distinguishing them in that regard from Jews.

20. This seems to contradict the principle only a few pages later:
nb b SR YT oy Ko @ TTTe Y33 b.Sanhedrin 592 There is nothing that is permissible for a Jew
~mox  but forbidden for a gentile.
The maxim is not easily reconciled with various prohibitions applied to gentiles but not to Jews, its veiled
premise is that the various prohibitions imposed by the commandments are designed to elevate a person
spiritually and that it is Jews who are meant to attain that higher spiritual plane. Rabbi Ishmael takes the
view that for Noahides, the prohibition on murder includes feticide, and his view thus seems to pose
considerable difficulty if Jews are not likewise forbidden, at least with the same degree of severity, to abort
a fetus. It seems to me, however, that the maxim of “nothing permissible” is not so much a formal ruling
as a value statement about Torah laws being sufficient. Indeed, if the prohibition is so severe, why was it
never conveyed to Israel directly and why was it not repeated at Sinai? It further fits with the general
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thrust of the Talmud to make Noahide law exceptionally strict, with death penalties for every violation,
even theft of less than a penny’s worth (b. Eruvin 62a; b. Yebamot 47b; b. Abodah Zarah 71b). To declare
abortion committed by a Noahide to be a capital offense does not necessarily mean that it constitutes
murder; it may simply be a prohibited act of lesser degree, and according to all the sources surveyed above,

not applicable to Jews.

For a discussion of what the Bible does and does not say about abortion, see Shawna Dolansky, “The Bible
is Silent on Abortion, but Vocal about When Life Begins,” TheTorah (2023).

See HALOT and the Dictionary of Classical Hebrew, s.v. jiox. For a discussion of the LXX understanding of the
term as “formed,” its sources in Aristotelian thinking, and how this affected the reception of this verse
among the church fathers who were familiar with the Bible in Greek, see chapter 2 of Marianne J.
Elsakkers, Reading Between the Lines: Old Germanic and Early Christian Views on Abortion, Ph.D. Dissertation
(University of Amsterdam, 2010), 373—-392.

The midrash continues with a back and forth, questioning this reading then defending it:

WP MTA POR ROR PR IR, ImR ank Do you say thus? Perhaps the mortal harm is to the fetus
nnn o ox'! amb minbn Pawsa and the fine is for the woman (i.e., causing her harm)? The
witp " nwxa 2oy mim 5" ambmnbn verse teaches you (Exod 21:23), “if there is mortal harm.”

.t — " So what does [the previous verse] mean by “there is no
mortal harm”? (It must be referring] to the woman. “He
shall surely be fine” —for the fetus.

Moshe Halbertal (7125n "wana omwns oopwa ooy jinmnnna nrawaa moann [Interpretive Revolutions in the
Making: Values as Interpretive Considerations in Midrashei Halakhah] [Jerusalem: Magnes, 1997]) has noted
that many halakhic midrashim follow a schema in which two interpretive possibilities are presented and
the Midrash decides in favor of one of them. This overall model suggests that the Midrash exercises choice,
usually between two possible interpretations, and consciously takes moral considerations into account.

24. The text here is reconstructed from the later medieval Midrash HaGadol collection, which made use of the

Mekhilta de-Rabbi Shimon bar Yochai. The original text for this section is lost.
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